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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EMIL A. AUDETTE 
1212 Wisconsin Avenue, N. W. 
Washington, D. C. 
Plaintiff 
Vv. 


Dr. John Greemvood 
3212 Wisconsin Avenue, N. 
Washington, D. C. 


oe 08 ce se te ce of ee Ge oF 88 


Defendant FILED FEB. 19, 1970 


COMMISSION 
1. The plaintiff is a resident of the state of Maryland 


and a citizen of the United States, but 1s engaged in business 
in the District of Columbia, and the matters and things involved 
herein occurred in the District of Columbia. 
ant, Dr. John Greenwood, is engaged in 

business in the District of Columbia, having his principal place 

Defendant is, however, 2 resident of the 
state of Maryland. 

The amount involved exceeds $10,000.00. 

2. On August 22, 1968, the plaintiff was employed by 
the defendant to sell the premises 1259 Wisconsin Z~Ave., N. We, 
in the District of Colurbia. That the plaintifz at that time and 
at all times material, and at the present time, held and holds a 
real estate broker's license in the District of Columbia and is 
authorized to engage in that business in the District of Colum- 
bia. That he was employed to sell said propexty for a minimum 


price of $170,600.00. ‘That he accepted the employment and undex- 


took the sale of said property. 


App. 5 

3. That he introduced cone Alviani, who traded in the 
District of Columbia as Dominique of Georgetown, to the pro- 
perty, advised him that it was for sale, and interested the said 
Alviani in said property. : ‘ 

4, That the said Alviani was unable at that time to > 
raise the purchase price, but entered into an arrangement with 
the defendant for the renting of said property, and he aid rent 
the same. Thereafter during the month of November 1269. he con- 
pieted kis puxehace 6f said preperty at the pxise ef 6178 ,668.88 
which was the list price, but the said defendant fails and re- 
fuses to pay the commissicn due on said sale avon the same 
js lawfully due and payable. } 

5. That the plaintiff was the procuring cause of the 
sale and is entitied to the commission on said sale. That uncer 
the original contzact the cefendant had agreed to pay a commission 
of 6% of the sale price to the ae as commission for said 


sale. 


WHEREFORE plaintiff demands judgment in the sum of 


$10,236.00 with interest from November 21, 1969, plus costs of 


oo 


Mark P. Friedlander 


PRIEDLANDE Re FRIEDLANDER & BROOKS 
920 Woodward Building 

733 15th St., N. W- 

Washington, D. C. 20005 


“petornevs for Pleints £f 


The complaint 


may be granted. 


Pn ae aren et 
ans‘ 


Weel ists 
— 


m Hovesber 12, 


. 


and defendant 


{Certificate of Service Omitted in Printing} 


at 


recover 
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FILED MARCH 16, 1970 


o state a clain upon which relief 


Second Dctense 
-ations ef the complaint, the defendant 


the first provision are 


ations of the couplaint, being 
<d 5, are denied, except to admit 

dant did sell such property 
$170,600.00, but on terms other 


comission thereon. 


WHEREFORE, defendant cenand 


its cost. 


rf 
forris D. Schwarts 
Attorney for befendant 
Fll 14th St. N. WV. 20005 
RE 7-2190 


—— 
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miro Rory ces “AP aARaE wn 
L. Plaintiff unil 4. Awiette hee fii 

Dr. John Greenwood « a complaint, copy of which is attache? 

as ‘ixhipit a”. 
2, On or about October 31, 1969, the third pz 

Fulvio Alvical ag reed in writing to the effect tina 

procured the purchese of the res eal property ceser 

ouplaint and covenented to inéercnify and save the d¢ 
including court costs 


counsel fees to deiend any i eetion brought by a broker. 


* 


3, The third party-defendant has refused to honor said 


agreesent of indemmity. 
WHLREPORE, defendant demands ju eens against the third 
party defendant for (a) all suzs that uay de ad jeages against 


defendant in favor ef plaiutifi, and () coste and attorneys’ 


feeag for defending this action. 


af 
tiorcis D. Schwart< 
Attorucy Lor Defentent and 
Tnird Yarty Plaintii£ 
FUL 4th Ste, Re aS 209005 
Re F-21390 


{Certificate of Service Omitted in Printing] 
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FILED APRIL 15, 1970 


€ THIRD-PARTY DEFENDAN’ 
Or ditt 


Jefenses to Complaint 


First Defense 


is based upon an alleged oral brokeragee 
agreement beiw the Plaintiff and Defendant. Under D.C. Code 
45-1408 (n) 2G Code 28-3502, such agreements to be valid 
must be in writing. Any offering by 2 broker of realty for 
szle without such written consent is contrary to the provisions 


of these sections of the D.C. Code and enforcement of a claim 


based upon such an alleged oral agreement cannot, therefore, 


serve 2S 2 basis for recovery of the alleged brokerage commission. 
Defenses to Third-Pirty Complaint 


1. The complaint fails to state a claim upon which relief 


might be granted. - 
Second Defense 

2. Third-Party Defendant zdmits the allegntions in 
paragraphs i and 3 of the Third-Paity Complaint. 

3. whird-Party Defendant aduits that on or about 
October 32, 1969, he entered into a contract of sale with 
Third-Party Plaintiff, containing % provision which, by its 
terms, ob:.igates the Third-Party D-fendant to indemnify the 


Third-Party Plaintiff against suits prought_ageinst the.s2id 


App. 9 


| 
Yhird-Party Plaintiff by brokers enployed by the Third-Party 


Defendant. Third-Party Defendant denies thatthe rovision, 
. by its terms, applics to brokers enployed by the Third-Party 


Plaintiff and also denies the remaining allegations of para.sraph 


2 of the Third-Party Complaint. 
Third Deferse 


4. Third-Party Defendant's agreement to the indemnification 
provision, if it does apply to suits brought by brokers employed 
by the. Third-Party Plaintiff, was cbtained in justifiable reliance 


upon the representations of the Third-Party Plaintiff that no 


ah 
a 
brokerage agreement had been or was in existence either between 


the Plaintiff and the Third-Party Piaintiff or between the 


| 
Third-Party Plaintiff and any other broker. 


5. If such an agreement had been in existence prior to, 
cr was in existence on, October 31, 1969, then such representa— 
tions by the Third-Party Plaintiff would have been false, 


would have been known by the Third-Party Plaintiii to be false 


| 
and would have been made for the purpose of inducing the 


Third-Party Defendant to execute the indemnification provision 
of the contract of sale. 

6. If the Third-Party Plaintiff had entered into 2 brokerage 
agreenent for the sale of the realty in question prior to or 
on October 31, 1969, then his claim, brought under the terms of 
the indemnification provision, ds barred by his misrepresent tions 


as to this material fact. 


App. 10 


7. dury trial is demanded as to all issucs raised herein. 


STEPTOL AND JOHNSON 


———— ee 

Jchn E. Nolan, Jr. 

£50 Connecticut Avenue, NW, 
Washington, D.C. 20036 


Hichael Dee Campbeid 
1250 Connecticut Avenue, NW. 
Washington, D.C. 20035 


Attorneys for Third-Party Defendant 


{Certificate of Service Omitted in Printing} 
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FILED SEPT. 23, 1970 


DEPENDANT'S HOTICH FOR SUPTIARY J 
Dek eS ee 


ae 


he Gefendgant and thiré party plaintiff, John Greenwood, 
moves the Court fer summary judgment against the plaintiff on 
the ground that tue 


epositions on file show that 


-- . . . ° po toiha ge hy se ha Pe a ON: . #8 
tetic 12> Jv Besusuc a2vrouu ao vy aily sees aL Bate care Feith ene 


Aefondant is entitled to such judgment as a matter of lav. 


r 


Yorris bp. Schwartz 
netorney foc Defendant and 
Third porcy Plaintiff 

1341 G Street, UV. We, 20005 
RE 7~2199 


a 


(Certificate of Service Omitted in Printing] 


—___— 


App. 11 
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FILED SEPT. 25, 1970 

THIRD PARTY DEFENDANT FULVIO_ 22S : 
MOTTON FOR SUS i 
Third party defendant moves this Court to aE 

pursuant to Rule 56 of the Federal Rules of Civil Procedure, a 
summary judgment in the third party defendant's favor dismissing 
the action on the ground that there is no genuine issue 2s to 
any material fact and that the third party defendant is entitled 
to a judgment as a matter of law. In support of this motion, 
third party defendant refers this Court to the pleadings, to 
the depositions of plaintiff. Emil Audette (D. Audette), defendant 
Dr. John Greenwood (D. Greenwood), third party defendan 1t Fulvio 
Alviani (D. Alviani) and Mr. Albert Duryee (D. Duryee) on file 
in this case and to the following documents SEEBERS d hereto and 


made a part hereof: 
a5) Statement of material facts as to which there 


“4s no genuine issue. 
(2) Memorandum of Points and Authorities in support 


of defendant's motion for summary judgment. 


STEPTOE & JOHNSON 


db Mabon _Qiehe lf bos 4, fl 


John F. olan Waichael D. D. Campbell 7 

1250 Connecticut Avenue, N. W. 1250 Connecticut Avenue, N. 
Washington, D. C., 20036 Washington, D. C. ASS 
223-4590 223-4800 


Attorneys for a Party Defendant 


[Certificate of Service Omitted in Printing} 
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FILED OCT. 9, 1970 
AFFIDAVIT OF RALPH L. BORDEN 
IN OPPOSITION TO DIFEN ANT'S 
BND THIRD PARTY PHFENDANT'S 
MOTIONS FOR SUMMARY SUDGNENT 
District 
Ralph L. Borcen, being first duly sworn, on oath deposes 
1 estate salesman and during all times 
re broker's license of Emil A. 
Aucette, 

In Avgust of 1968 I met Dr. John Greenwocd, hereinafter 
referred to as Greenwood, in Mr. Auéette's real estate office. 
Bugette and Greenwood were @iscussing at length the price of various 
properties om Wisconsin Avenue and on ™M Street in Georgetown. They 
spent much tine comparing the asking an@ selling prices on land 
and improvements in the area. They went to the office plat book 
on several occasions. 

Greenwooae said he would be willing to sell at $50.00 a 
square foot after having had a full @iscussion with Audette, and 


he authorized Audette to go to work on it, and then I typed up 4 


listing. 


I typed the listing on August 21, 1968, and on three 


occasions I requested Greenwood to sign the listing, but Greenwood 
told me that we did not need his gignature since we were all men 
of our woxds, and that he would take $50.00 a foot and nothing more 
was needed from him. , 

Alviani, the third party defendant, was in the office on 
August 27, 1968, about the 1259 Wisconsin hvenue property, which 


was the property that Greenwood was trying to sell. Although 


App. 13 


Alviani had come into the office to see Mr. Avdette, ke got into 
a conversation with your affiant, and was told what the asking 
price for the property was, and Alviani then said he wanted to buy 
the property but he needed most of his ready cash for stock and 
operating expenses in his retail shoe business. At that point ¢ 
Mr. Audette came into the office and the comet pertaining to 
Greenwooda's property continued. 

It later came to my attention that Alviani had rented 
the Greenwood property direct from Greenwood. Tf was under the in- 
pression that our office had earned a rental comission, and I 
also called Mr. Audette's attention to the fact that as soon as 
Alviani raised some cash, he was gcing to buy Dr. Greenwooa's 
property. | 

Because of the pretestations of honesty mage by Green- 
wood, and because Audette had known Greenwood fcr a long time, we 
expected that when the purchaser whom we had procured for Green- 


wood was ready to buy on the terms we had submitted, and which 


haa been agreed to, that Greenwood would pay us our commission. 


nn ennnnnna 


Ralph L. Borden 


‘SUBSCRIBED AND SWORN To before me this _i._ day of 


LI , 1970. | 


 — 


= a 


Notary Public 


-PRIEDLANDER, FRIEDLANDER & BROOKS Comm, exps. 
920 Woodward Building 

Washington, D. C. 20005 

Attorneys for Plaintiff 


[Certificate of Service Omitted in Printing] 
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FILED OCT. 9, 1970 


AFFIDAVIT OF EMIL A. AUDETTE 
IN OPPOSITION TO DEFENDANT'S 
AND THIRD PARTY DEFENDANT'S 
MOTIONS FOR SUMMARY JUDGHENT 


, being first duly sworn, on oath dcposes 


in the above-entitled cause, ang 


to the Motions for Summary 


John Greenwood, the defendant 
ereinafter referre@ to as "Greenwood", during the 
affiant was associated with the reai 
estate office of Joseph M. Wise. Through the Wise office he 
leased 125S Wisconsin Avenue, N. W. 
Daring the following years Greenwood and your effiant 
became fast friends and your affiant also became a patient of 
Dr. Greenwood. 

Dr. Greenwood bought 1259 Wisconsin Avenue through another 
real estate office and after making the purchase he asked your 
affiant for an appraisal of 1259 Wisconsin Avenue. Greenwood ex- 
plained that he was afraid he had paid too much for the property, 
but after en "off-the-cuff" appraisal it was realized both by 
Greenwood and by your affiant that the doctor had made a good 
purchase. 

It was during the period immediately following the riots 


in Washington that Greenwood approached your affiant and indicatcd 
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that he did not want a street level office and that he would pre- 
fer to be in an EELS building. 
Your affiant arranged for him to lease and move Ante 

1212 Wisconsin Avenue, where the docter still is. While this was 
going on, Greenwood Giscussed fully the price at which he should 
sell his property. Your affiant went into the recent past trans- 
fers of comparable property in the Georgetown area which had been 
sola. He made known these facts to Greenwood and both Greenweod 
and your affiant came to the conclusion that he should get $50.00 
a foot for the land. The doctor said fine, and if your affiant 


would bring him a contract for that price, he would sell to the 


purchaser produced by your affiant. 


Your affiant or his associate, Ralph Borden, prepared a 


Listing for the sale of the property, and on several occasicns it 
‘ was handed to Greenwood for signature, but he on each occasion 
said "You don't need a signed listing, just bring me what we 
agreed to and you will have no trouble about getting your commission.‘ 
: Your affiant also knew the third !party CEES Ss 

Alviani, ead Alviani was pressing your affiant to find him a store 
near 1259 Wisconsin Avenue, and he had been requesting your affiant 
to find him a store for a long period. | 

When Greenwood aecided to sell at $50.00 a square foot, I 
went to Alviani. Aliviani was told by your affiant that Green- 
wood's place was available and that he could buy it. He looked at 
. the place and said the price was too high. He also said he needed 
his cash for stock for the Christmas business. 

It was very shortly thereafter that Audette found that 


Alviani had rented the property from Dr. Greenwood, and Dr. 


App. 16 


Greenwood when approached on the question of comnission took the 
very technical view that the listing was for sale and not for rent- 


ing. 


st 
Greenwood also said he had know Alviani for a long time. 


Your affiant aid nothing ebout his commission for rent- 
when he found out viani had bought the doctor's 
the exact price of the listing, and at the exact price 
been submitted to Alviani by your affiant, your 
recorés an@ verified the price at which it was 
that it was sold. 
affiant wrote to Greenwood and demanded 6% com- 
le price which Greenwood had agreed to pay. When 


from Greenwood, he brought this action. 


——_ ———— 


Emil A. Audette 
SUBSCRIBED AND SWORN To before me this day of 


, 1970. 


ee 


ne 


Notary Public 


Corn. 


cxps. 


FPRIEDLANDER, FRIEDLANDER & BROOKS 
920 Woodward Building 
Washington, D. C. 20005 
Attorneys for Plaintiff 


[Certificate of Service Omitted in Printing] 


App. 17 
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FILED OCT. 22, 1970 
olmepieins 2 40°. | 


Upon consideration of ea motions for summary judgn ent filed 


herein by the defendant, Dr. Jonn Greenwood, and che third party 


a 


defendant, Fulvio Alvieni, anda the pleadings, ¢< deposits ns and 
affidav ts filed herein, an@ it appearing to the ee 
cf the Court that the ee Rh. Aucctte, vas not the 
procuring cause of the sale of the defendant’s real estate to 
the third party defendant, and that there is no material issue 
to be tricd, it is by the Court this” i 2- aay of October, 1970, 


ORDERED, that the motion of the gefendant for summary 


judgment against the plaintiff be and it is hereby granted, and 
| 


that the defendant's clain tor attorney's fees or court costs 
against the third party defendant under the defendant’ s third 
party complaint is hereby denied. There being no just reason 
. 


fox delay, entry of final judguent is hereby aixected. 


& ! 
~~ : 


JUDGE 


——— 


App. 1S 
[Caption Omutted in Printing} 


NOTICE OF APPEAL DATED OCT. 28, 1970 


day of October , 19 70, that 


laintiff herein 


hereby appeals to the inited tes Court of Appeals for the District of Columbia from the 


appPr~--> 


“ 
oo 


day of October ,» 19 70 


Z. 
Dr. John Greenwood end Fulvio Alviani 


Emil A. Audette 


A i € 


2, 
——— 


Attorney for 
Emil A. Audette, Plaintiff/ 
So I See Appeilant™ 


{Caption Omitted in Printing} 


NOTICE OF APPEAL DATED NOV. 19, 1970 


loth aay of November 1970 , that 


Dr. Jonn Greemsood, the a@cfendant and third party plaintiff herein, 
hereby eppe2is to the United States Court of Appeals for the District of Colurabia from the 


judgment of this netenteredonthe 22nd day of October » 1970 


in favor of Fulvio Alviani, third party cefendant h 


/} 


Attorney for pr. John Greenwell 
Morris D. Schwartz Defendant-Thixm 
Party Plaintigg 


Appe 11 ant 


ohn Greenwood. 


(DEPOSITION OF EMIL A. AUDETTE) 
Yhereupon 
EMIL A. AUDETTE, 


the plaintiff, was called for examination by counsel for third- 


party cefendant and, after having been duiy svorn by the notarys 


was examined and testified 2s follows: 
ENAMINLIIS SY COUNSDOL ron Turmo-Pa reve pEPENDAT 

BY NR. CAMPBELL: : 
Would you state your +t Nene, Sisesss 


Enil A. Audette. 


Your occupation? 


Realtor. 


Q Are you Licensed as saltor by the District of 
Colunvia? 


A yes, I an. : 


Q Waen dic you first meet the Gefencant, Dr. Greenwood? 


A Dr. Greenwood I ret for the first time |anout 1558. 


Q Have you met wita him frequently since then? 


Yes. 


Q When dia the cefencant fixst come to you professionally? 
A 


The first tine I met Dr. Greenwood was’ 1958 when I 
was at Joe Wise's officc. 
Q You were a broker at that time? 


A I was a broker. 


App. 20 
he defendant first come to you professionally 
tt 1259 Wisconsin Avenue? 


ie came to me the first time shortly after he bought 


*, Harris. 


ynronorty 
propexty 


> 


wanted a Sstrect ac 5 for his office, so I 


the Weaver Building. 


x *¢ © 


That I coulén't say. 
Gefencéant, Dr. Greenwood, enter into an 


or your fixm to sell the property at 1253 


9 | 27 3 4: entercad into? 


A 2 ociate, Mr. Palph voxrden, wrote a listince 
1 P J 


cara zbout the tine he started inquiring about it, and it's 


Gated ugust 21, 1963. 
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Q Was that agreement for an exclusive agency ox an 
exclusive xigat to Sscii¢ | 
A - It was not. "“nxclusivd’ is stricken out. 
Q Waat was the length of time that. your firn had to 
procure a puxchasex? 
A vhere was no time specified. 
Q Indefinite time, then? 
we ~ 
A I con't know if it was indefinite or not. No time 
Was. the agreement that you have reforreé zo written 
it oral? 
It was written. 
Did Dx. Greenwood sign this document? 


He Gid not. He continually 


A 
Q pid he ever state a reason for refus 
A 


He saie it didn't need a listing fron him, his word 
was good enougn for us-. 
Q ted that Dre Greenwood did not sign that listing 
ane you aiso stated, am X correct, that attempts were made to 


get hin to si 
A Severzl attempts were ywade. According! to Nr- Borcen , 


he was asked on several oceasions te sign a listing and he was 


. : 2 . : le : 
tola each tine that a signea listing was not required; that nis 


word was as good as his bond. 


e houses for le without a 


co, for pecple I've known for years. 


ov Known him? 
I've known Br. Greenwood since 1958 


man who took this listing 


pe ae 
Were there any other members of your firm at the time 
\ 
fo you knew? 
Not that I know of. 


You were 


Q 


for procuring —~ 


When was the first date that you yourself saw ire 


A Shortly thereafter, because at that time Mr. Alviani 


was looking for a place that was larger than the piace he 


occupied at 1245 Wisconsin Avenuc, ance he kept telling me this 


App. 23 


place was too small and he wanted another place on Wisconsin 
Avenuc. TT offered him a place on !{ Stxeet which was much 
larger, but he stated he wanted to remain on Wisconsin_ Avenue. 


And aS soon as I got a listing from Dr. Greenwood, I went to 

Mr. Dominic and told him that this place vas going to pecone 

available an@ tolé him Dr. Greenwood was moving into my building 
. . v 

and that would be available, ané he showed great ‘interest. 


1st : 
And you stated ‘ae vent to Mx. Alviani? 


Q 
A Yes. ; 


Where Gic you go? 


I went to his stoxre at 1245 Wisconsin! Avenue. 
Sometine after August 21, 196¢, you went to his store 


cussed it with him? 


A I told him Dr. Greenwood was wanting ‘to sell his 


property and the place had rore room and space than he hae in 


jt was in the same. block, anc he showec ‘an interest. 


eon == : 
Now, Ux. Aiviani, YOU Sai, had been looking for 
other places? 


That's right. 

Was he looking for these places to rent ox to purchase? 
He was looking for largex spaces period. 

To rent ox to purchase? 

X don't have any idea. I told him this place would 


, 


be for sale. 


App. 24 


he ever mention to you that he wanted to buy a 


yes, he did. 
What Gate was that? 
A @ he woulé buy er rent, but he saia he ecidn't 
have enough money at that tire; that he needed all the moncy 
he was boginniny in business and he needed 
money for stock and Ss mething about he just bought a house 


eC ' pid he give you Pea about when he might have 


X have no iceas ko, he didn't give re any indication. 


> 


after you met with Er. Rlviani ané discussed thi 
21, 196%, did you or your office 
ever contact Mr. Alvian about this property? 
A after he rented it, yese 
Between the tire that you first met him -- well, 
You say you vent to his office or you went to 
cussed this property with him. Whaat was his 
reaction at that time? 
aA I got the scuttlebutt that he had rented a place on 
the street from other people ana I went to Dre Greenwood anda 
Dr. Greenviood said he knew hin as well as I did, so he xented 


it to hin. 


App. 25 


Q The First time you went to sec Kr. Alviani, Dr. Green- 


wood had been to yovr office and you claim listed the property 


for sale in your office. You stated you went to see Mr. Alviani. 
Was his interest confined to renting the building? © 
No, he didn’t say that. 
* * % 


r¢) after the initial meeting between you and Mr. Rlviani, 


@id your office ever contact Hr. Riviani about buying the build- 


q ause the nex hing we knew, he had rented 
A No, because tie t thing we kney ne Rad xrentea 
, 


it and we figured he had a long xental: he was going to stay in 


the rental. 


Q So you, in effect, aeeeonece 

A “x a@ian't abandon because I talked to Dr. Greenwood 
and br. Greenvood saia he had not listed the property for rental; 
he listed it for sale only, and he knew Kr. poninic better than 


I did. He knew hin longer than I ha@ and he was going to rent 
to him and he did. Sol figured it was the final thing. Next 
thing I knew, he had bought it -- about a year lapsed before -~ 
but he bought it a year later, or shortly thereafter. 

Q fhe only contact that you yourself had or a member 


of your firm had with Hr. Alviani =~ 


A Except that Mr. Alviani was in ny office one day -- 


Q Let me finish = The only contact that 
you or nem : < \iviani in 
to buying th : ; time that you went to 


store, is 


office shortly there- 


the reason he rented it, he could not buy it at 


further to the extent that he 


office and tell you that? 
3éea what that date was, but it was shortly 
after the 
Q 
aA : t e rented the property. 


Q 


Could it have been January 1965? 


A I'd only be guessing. I don’t know. 


12 Q Did you ever mention Er. Alvian'’s name to Dr. Greenwood 
as a potential buyer of the property at 1259 Wisconsin Avenuc? 
A Yeo. 


Q When was that? 


App. 27 | 

A I have no idea when. But I brought hin to the 
property and showed@ him the property and I talked to him after 
he bad xented it and he said that he had known hin ieee than 
I @id. When that was, I don’t know. : | 

Q You ead you brought itr. Rlviani to the property and 
showed him the property? : 

A That's right. 

Q When was that? 

nr tts shortly after I got @ listing from Dx. Greenwood. 


| 
Q You pexsonally showed ~~ 


A That's right. I went to re Dominic's store and we 


't over and 


i 
2 
1 
i 
i 


walkea up to the front of the stoxe and he looked 


he said it would suit him fine but he could not buy it at that 
time, and the next thing I knew, he hag rented it.) 


Q Did you go into the store with Mr. Alviani? 
- ! 


A That wasn't necessary because he saic hé Gidn't have 
enough money to buy it. 
Q But you didn't go into tie store? 


A No. 


Q aAftex you claim you showed it to hin -- 


A I submitted it to hin. I submitted the property to 


Hr. Dominic. | 


Q I don't remember the answer to your qué¢stion, but 


when did yeu tell Dr. Greenwood that Mr. Alviani was interested? 


App. 28 


_Greenvood shortly after he rentee 
i QeZ ss Ac CE (>) 
t anc to i iz hac ordered the property to Mc. Dominic 


for sale. 


. 


.e that you spoke to Mr. Alviani in his 


Avenue and the time lr. 
cormunication between 


GreenweoG concerning Mr. # potential buyer? 
+ you are the procuring cause of this? 
first one to submit the 


= -<+ ad 
T2LN Ce 


one b 


on the defendant's part? 

I covldn'tt get Dr. Greenwood 
iL you never you con't have a 
it to your oun clients and the 


maat's the practice in the real estate 


the difference? If you say Dr. Greenwood's 


« & & 
the reason bchind not advertising it 
Is that because the 
is no gooc? 
chance to advertise because it was 
cbented before we could advertise it. 


Q When die you first learn it was rented? 


App. 29 


A I first learned of it when Dr. Greenwood told me he 


ha@ rented it to Dominic and Dominic cane into the office 


shortly thereafter and felt sorry about it, but he said he had 


known Dre Greenvoed himself ané that he rented it!) from him and 


L didn't have a listing from hin. We never speke| about a rental 
because Dr. Greenwceod told me all he wanted to do was sell. 
Q What action did you take, then, to sell the property? 


A I took no action because the place had been rentec. 


After Dr. Greenwoog came on August 21, 1968, what 
= £ * 


Did you yourself submit iS to ether people? 
Yes. 2 


Who wexe they? 


A Offhand, X couldn't tell you. Several people. 


Q Who would be the people that would be likely to have 


it submitted to then? 


L i 
A Several people who are on ny list, speculators or 


i 
. | 


investors who buy properties Like this for this price. 
Q Can you name sone? 
Now 
* 
Did he say te you, "I want a piace to rent"? 
No. He said, "I want a larger space." In another 
occasion ne came to me and asked re to intercede for him and he 


17 was trying to rent the corner of 0. and Wisconsin Avenue, with 


I said, "I will try and help 
get it for you," -o, When I talked to Mrs. 
of Boss & Phelps at that time, she said 


en signee and hoa was the second best on 


case to rent or to scli? 
e 
A It was > to rent, because. that property could 
not be bought. 


Q Dié he cver : y interest before this property 


up for Sale in buying a place? 


thing that was available on Wisconsin 


Avenue +3 sad the space he required. 


18 os tole him that this property was available, he 


told = had just bought a house and that he needed the 


ready casn he had to purchase stock for the holidays. That's 


all ine told re. 


1 e - e . 
Q Dees that in to you that he did not have tne 


ready cash on hand? 


; 


a We Giextt in@icate to re he would have it in the near 
future efter he spent the funds for the stock for 
s- * * 


19 Q How could you tell if you met the requirements if 


you didn't know if it was cash er terms? 


App. 3) 
a It's strictly up to Dr. Greenwood whether he would 
fe : 


accept any order I brought hin $50 a foot, whether it was cash 


ox no cash. 


* * * 

Q Now, when you vealized that he was not going to sign 
any written listing, you nevertheless proceedea to co certain 
things about selling the property, did you not? 

A That's xight. 

Q Ana they consisted entirely of namiiion Eas it toa 
few people you thought might be interes tea? 

A That's right. 


There was no advertisement put in the paper? 
{ 


An@ there were no signs put on the property? 


Q 

A That's exactly right. 
Q 

a 


That's right. 
Q And you @ian't actually list it with lany other 


brokexs to cooperate? 


A Ho. I couldn't. 
«= * * 


Q Did you ever make a claim against Dx. Greenwood for 
commissions for finding him a tenant? 
A yes, we did and he said he had not listed with us 


for rent. He had listed for sale only. | 


Q pia you write to hin? 


No, I didn't, because X Gicdntt think it was worth=- 
It wasn't wortinshile because I had not listed it for 
Q So you 
finding a tenant? 
A I expect to get a commission for the sale of che 


property, period. 


= * 
only agreement that was prepared for him to 


showed me? 


2 you already testified that you didn't know how 
long that was to be for, you @ida't know if it was indefinite 
or three months or six months or what? 

A Ho. Ue didn't say. He just left it open. 


Q aEter Ure Alviani began his tenancy under Dr. Green=- 


wood, did you rake eny further cffort to try and scll the 


property? 

A No, because I didn't know how long the tenancy was 
for. It turned out it wes only for one year, because a year or 
shortly thereafter it was sold to Do;winic. 

Or Why did you not make eny effort to sell the property 


even after Hre Alviuni took possession? 


A 


App. - 


Because I no longer had authority. The thing was 


rented and XY didn't know what the rental situation wase 
| 


Q 


a 


Q 


A 


Q 


You say youruauthority expired when he +- 


No, I didn't say that. 


Well, suppoSe you answer my original question. 


What is your original question? 
What effort Gid you make to sell this property 


PS 


Aiviani took poss 


BR. 


BRe 


BR. 


THE 


tne 


Q 
to-month 


A 


FRIEDLANDER: I thought he told you. 
SCHWARTZ: He said he had no authority. 
YRIEDLANDER: He told you he mene no effort. 
WITNESS: I made no effort because I Gidntt know how 
lease was foxes | 
BY MR. SCHWARTZ: 
You said you didn*t know the length of the lease? 
That's right. 
Did seen ask Dr. Greenwood? 
He wouldn't tell re. 
pid you ask him? 
No. 
Did you ask Mr. Alvieni? 
No. 
So as far as you know, it could have on a month- 


or it could have becn @ five or ten-year lease? 


That's right. 


situation, you say you stopped 


I had no more authority because it had been rented. 


if this lease had been a five-year lease 


out after five years, would you still think * 


(DEPOSITION OF FULVIO ALVIAND 


at is your 


the present t 


of tnem is at 1259 Wasconsin Avenue? 


vw 


Do you know Pr. Aucette, the 
Yes. 
34a you first meet hin? 
two and one-half ycers azo, I think. 
Q ere you located in pusiness before you move C 
4nto 1259 * sin Avenue, Northvest? 
A 128g Wisconsin Avenue. 


Q pid there come @ tire when you were lookine for 


another Location on Wisconsin fvenue? . 


Yes. 
When cid that verin? 


A September, 1968. 


Q Did you have any discussions with Mr. hudette about 


another location? 
| 


A Yes, I met him on the street one dey and I wes 1o0ok- 


ing for @ locetion, @ new location and IT askec hin iif he nad 
any thing aveilable. 


Q Did you indicate that you wanted it to rent or to 
buy? y ; |< 


I wanted to rent, gefinitely so. 
Q hen did you Scy that to him? ~ cee 


A On this: one occasion that I met him in front of Fy 
| 

e at 1249 Wisconsin Avenue. 

| 


So you approached him first? 


Ana that was approximate ly September of 1968? 
A September, 1968. 


Q What did Mr. Audette say to you ghen you asked him 


about this location? 
| A Ne said that he Gia not have enything for rent, but 
there was thet one builcing over there for sale. 
Q when he said over there, which building aia he mean? 


He pointed to Ir. Greenwood's building. 


Dr. Greenvood's building? 


App. 36 


You were standing in front of your store at the time, 


is your old store from this new store? 


e business doors down from it. 


fore talking to rr. Audette, that 
roing to be vacant? 


. 


that Dr. Greenwood was goins to 


nversation on the street with 
mer of 1956, what aid you Go? 
thine, when I asked Yr. Aucette if he 
hed enything for rent, and he seid no, the building is for sale 
ana I was not anterested in buying & that time, end so I 
abandoned the idea of having br. Aucette moins, to wr. Greenwood 
end asking if he wanted so rent the buildinr because he would 


not @o it. He ¥ t selling the puilding, so I 


approached a en zc. 


Q who 4s that? 
TA Mp, Bill Duryce who is in the jewelry business. 


What happened after you spoke to “Mr. Duryee? 


App. 37 | 

A I told Mr. bDuryeé of my situation and he was very, 
sympathetic ang he said "I know Nr; Greenwood wants to sell the 
puilcing." : 

I said “Would you ese see if he is ene to rent it?" 

So he promised me he would have 2 Soneeeehes CAE Dr. 
Greenwood, which he did. 

Q You knew ir. Greenwood from before? 

A Yes, next door, 1 chanced to see him on eifferent 
occasions, but no more than thet et that time. | 

Q Was there any other friene that you spoke to Beene 
obtaining the lease on these prenises pesices nr. Duryes? 

A No, I don't think so. 

Q Ag a result of your talking with =r. aes eid you 
then have any contact with Dr. Greenwood? 


’ . = { 
A Yes, Mr. Duryes 24q@ speek to Dr. Greenwood et one 


time, the ons day I was in the store and Dr. Greenvood walked 
| 

4nto the store and said he founda out I was interestec to rent 

nis place and he would like to talk it over with me. 


Q ina that was also in Septemver of 19684 


A Days were passing OF. I would say the first of 


r 


October by this tine. 

Q When did you first talk to Dr. Greenwood about this 
possidile lease of his store? 

A After the doctor cane in the store we tried on 


aiffercnt occasions. I was icoking for him and he was busy and 


App. 38 
store, but we finally got tosether not too long, 


thet a good offer 


Greem:ood pointed out to me 
2 invited him to rent the place. He did not Know what 
not have his min@ made up to sell or to rent. 


Ee cic 


a time when yor sirned a lease for the 


lease was siened? 


started? 


4f that is the 


*- * * 


Q Ihen you moved into 1259 wisconsin Avenue the lease 


started January 1, 1969 and Gid you nove in in Jenuary or was 


A No, I took the time to Go sore work and I moved in 


Pebruery, the middle of February. 


+_* * 


lease was for five years, is that risht? 


App. 39 
Q Just for the store? 
A Just for the store, the street floor. 
Q Dida there come a time when you proceeced to buy this 


pbuilding at 1259 Wisconsin Avenue? ie 

A No, not wtil the fall, October. 

Q or 1969 

A of 1969. | 

Q What prompted you to Gecide to try to Duy ate) 

A Well, in the first situetion, first of 221, I aid 
get some cesh available. I got seme money from ny family, plus 
I had a very good working s¢eson and I was able 2 385 some 
money away. There was & mroup cf businessmen in Georretoun who 
yere in the marxet to buy real estate, and just at thet tine 

‘they bought one pbuilding next to me for & very high amount of 


money, which mace me look into the future of my business because 


4f Dr. Greenwood would get a offer fron someone end he might 


have been willing to sell the building he might also have 


accepted it, end this might have jeopardized ny future. 

With this money available I epproached Mr. Greenwood ana 
asked him if he was willing to sell the puiieing. Again I went 
to Mr. Duryee ane I told him because he is 2 counselor of mine 
ena I bring him a lot of my problems, and he has experience, 
and once more he said well,I will have a word with Dr. Greenwood. 


ee 8 


App. 40 


So did you eoneluce your negotiations enc 


Ws 


a 


sconsin Averue? 


13 | wy reec2ll that we talked about en inéemity 


clause y broker making, a claim? 


apart of the contract. 


x * & 


14 Q You had some objection to siminp this contract with 


that cleuse in it, didn’t you? 


A Well, 4t was purely -- well yes, maybe 


a little objection. 


App. 43 

Q Dien't Dr. Greenvood say to you thet if you did 
want the indermity clause in there that the purchése price 
would be six percent more? : 

& This < matt tite tern - 
and Dr. Greenwood with avery nice smile on his face nede the 
offer at this point. But I askec Dr. Greento08 on the street 
very clearly the question 21 rama er : with anyone, 
with Mr. fudcertte, Seis 
or verbal, and Dr. Greenw 


commitments. 


that you spoxe to N 
of 1958 you had no further ciscussions 
| 
of this building, is that 
correct? . | 
A Not about the building, no. 
Q Did you have ae conversations perteininn to your 
lease? 
A There was another store for rent down ‘the street and 


I was thinking of putting in a men's shee shop, and he was the 


one in care of renting the place, and I calied him and asked 


him questions Boe that location there. Tnere was nothing said 

ebout 1259 Wisconsin Avenue. | 
Q At any time efter you lease er at any 

time between September of 196 and th te the sult was filed 


App. 42 
Greenvood, Gid you ever tell "r. 


cur lease, how much it was? 


2 sorr 


FOR THE PLAINTIY? 


tucette participate at all in the renting 


-for what concerns me. 


nen you say not what concerns me, did he participate 


et ell in the renting of the: place, irrespective of whe he 


vas represent 


fk 


. 


Q é 4m during the period of nerotia- 
tions? 

h be had anything 
for rent 

Q You are speaxins of the first time? 


A Yes. 


App. 43 


Q Pid he then point out the plece of Dr. Greenwood and 


say that that was for sale? 
Yes.. 


Did you ever Say a word to him adout that place after 


No. 
Not a worc was said? 


Never. 


(DEPOSITION OF DR. JOHN GREENWOOD) 
DR. JCHN GREENWOOD, 
Whet is your occupation? _ 
Optonetrist. 
What ie see business & : 
1212 Wisconsin Avenue, Northwest, Suite 2, Weshinston, 
Dix (We A 20007. 
Q Were you the owner of property jocated at 1259 
Wisconsin Avenue? | 
A I was, regents with my wife. 


Q pid you and your wife on October 31 sell that property 


to Mr. Alviant? 


Q Have you ever had any professional relationship . 


with Mr. Audettc? 


App. 44 
Yes. 
Wheat is the neture of your relationship? 
. patient of mine. 
Have you ever consulted Mr. Aucotte in respect to 


el estate broker? 


real-estate arency 


of property. ad 1259 .wisconsin 


that. 


no. There was some Giscussion 


—~tssion hin, or whetever the question was. 


~> tet the property with him? 


ask, on August 21, 1968 did you 


go to the office of Kr. Audetts? 


A No. 


Q I taxe it from the answers to previous questions 
then that you did not hire Mr. Aucette or his amency as a 


proker, is that correct? 


App. 45 


That 4s correct. 


-_* * 


I never listed the property et any time. 


* * &* 


Q In respect to Mr. Alvient, cid you and Hr. Alvieni 
| 
er Giscuss the prospect ef your purchasing the property at 


e 
1259 Wisconsin Avenue before he sirned the rental acrsement 
with you? 


A I cannot recall. 


Q You con't know one way or the other? 


A Xe. 


* * * 


Q The incemnity provision in the contrect, did you 
explain that to Mr. Alviani or eid Mr. Schwartz or Gia beth 
of you explain it to Mr. Alvioni? 

4 Er. Schuartz explained it and I said ic you Here any 


doubts about this or hesitation about this, then the cost would 


be six percent hisher. 


Q When you spoke about the indsmity provision aia Mr. 
Alviani ask you if you had employed any broker to sell the 
property et 1259 Wisconsin Avenue? 

h X had told hin that Mr. Audette had in creat ancer 
represented to me st 2 claiming that Mr. Audette 


sent Nr. Alviani te me, and I explseined to hin thet from this 


reaction Mr. Aucette's attitude was self evident. 


App. 46 


Pid yer tell Hr. Alviani though that you had not 


at a leter date when Mr. 

this, some authorization 
refused to give him, that he 
me at the tine if he procured 


customer for this building if I would be willing to pey the 


My ensver to that question wes 4f I deciced to sell 
him enc if he procured a contract and 
contracs, I will pey the customary 

srece him te do so. 


* * 


All of this scussion between you and Mr. Aucette 
whet he seid to you and what you said to him is what you 
Alviend on October 31, 1969 before he simed the 
- 
h Fe knew thet Mr. Aucette had nage the statement to 
m2 clainine to have put us torether. 
e % * 

Q Ca the day that the contract of sele was sismed, dic 
Rr. Alvieni esx you one lest time if Mr.Audette had been hired 


by you &s a prover? 


App. 47 
| 
A I remenber he kept on re eating one statement to me 


repeatedly, that 4f you did not simn enything he is not your - 


vroxer. 


Q By that coss that meen he knew 
contract detvieen you and Mr. Audette? Did he “mow what you tole 


Mr. Audette? 
laimed to have put the 
: | 
two of us together. 


Q °° pid you ever tell “r. Alvieni thet ou hace rejected 


Mp. Aucette's ettempt to act =S your broker? 


the question thourh, 
* + * 


Tip WITHESS: I gon't remember the exact 


wers ell here 4n the office. | 


Q ~ We have deen through: that before. vie x that you 
told Mr. Alviani that Mr. fucette was mel , < sim against 
you, but you stili have not re nh st to whether 
or notyou said in this room any other time that you hed 
rejected Mr. Aucette's attempt act es your broker? 


: A I dia not say that. 
FR. PRIEDLANDER: He S really did not knew. 
| 
SHE WITKESS: Ne ask ced me sipn and give him ae listing 


ane I refused. 


App. 48 
CAMPEELL: 
Did yon tell Mr. Alviani that you had refused ? 


I eo not recall. 


me on 


was in 


peper and ask you to 
have had somsthing 


see it endl 


Audetie's? 
as 2 result cf thet. 


£t wes leter that you became friendly with hin? 


tne I belonred to the Optimist Club. 
Ané@ he becar> 2 frieng of yours? 
A good acquaintance. 


~ * * 


Vere you friendly with him then? 


Yes. 


App. 49 


Q Wheat did you do so far as Audette wa coricermmed about 


his opinion or eppraisal of the value of the propert 
you bourht it from Harris? This is before you bought it? 


~ £ * | 


A. I was not aware of this but I could have; asked hin 
from time to time whet do you think property is wertn’ in 


Georretown. 


Q I would 1 you to search your memory. After you 


dourht the property from Herris you had some Goudts. t the 


value end you thoucht you had paid too mich for it? 
A to, I don't recall that. 
Q 3 on. talking to Mr. Audette and asking 
| 


him for an ~euff appraisal of 225¢ Wisconsin Avenue? 


= * 
THE WITNESS: LI don't recall this specific incident you 


are referring to, but I mey have asked hin what is 


eee a 


worth in Georgetown or in this block. It is possible, I don't 


Socane 
eae 
But eid you see him at this club you peneares to? 
Yes ,I did. 
Did you talk: to hin there? 
I may have. 


Do you have a memory thet you aid not? 


I do net recall. I talked to many people in the club. 


m about real estate when you 
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that you went 
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you think 


wv 
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ecll a conversetion at which toth you 
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Do 
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foot was a rood prick 


Cciusion that 750.00 a 


a 


Ca 


conversation. 


casual 
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eae 
we 


but this 
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to sell my buildin 
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ou ask him about the value of the pro 


App. 51 
h I on a property owner. It §nteresting to knox 


how much it is worth. 


*-_ * &* 
Q Were you satisfied that that wes a rood price for 


the property? 


A Well, I wes happy to hear thet since I pat 


x * * i 


Q ° Do you recall whether or not yeu got eri opinion £ 


Wise & Chatel as to the value of your preperty? 


A I do not recall. 


&h I was considering either putvinre an optician in 
there end eventually I would have to seil the | 

i 'Q The valuation of the property wes for the purpose to 
setermine whether or not you hae mace € good anes. shether 


sea ee eee eee + o 


you had bought it below the market, is that right? You were 


trying to find out whether you had mace & good desl? 


ee * 


A I Go not recall that. if you sey so, it is quite 


possidle, since I saw hin. 
*« e 
26 Q I teke it you ceny that you told Audette that af he 
broupnnt you $50.00 a foot or & contract to purchese you would 


sell it? 


year of 1968 cid you not té1l him 


you $50.00 a foot for 1259 Wisconsin Avenue 


December or the : in Jenuery when I was entering my 
office enc his associate Mr. Borden kept on insisting on me 


the building, Mr. Audette saia 


Q 


A sete he building and if I 


> 


Gecice to sive 1t to you to handle m2 end if you bring 
me 2 contract end if I accent the contract I will Ppéy you the 


customary mmIsSSion. 


ve, 


Bordéen and Nr. 
Audette? 
Ai That is correct. It was «et the end of December or 
the beginning of Jenuary of 1969. 
Q I understand what you said. Let us po back before 


the lease was made in September of 1968. Did you before 


App. 53 


September of 1968 make any statement to “r. Borden in Mr. 


Audette's presence or to lr Aucette in Mr. Borden's presence 

é : 
or to any one of them alone thet 1f they brousht in a contract 
to sell your property et 1259 Wisconsin Avenue for $50.90 a 


foot that you would sell it? 


A No, I did not. 


x * 
A Aurust of 1068 I started making some 
the last week in August. 
Improvements to whet? 
Imprevements of the store or office. 
At 1212 Wisconsin Avenue? 


Yes. 


Q 
this property? 


A Yes, there was a time. 


What cavsed you to reach that conclusion? 


= | 
A Te very first time I éeciced to sell the property 
was one day before T called my lavyer to write up 2 contract, 
the night before, and this was in the fall of 1969. 


Q What offer dla you have for the property at 


time you deciced to sell it? 
A $50.00 a-square foot. 


'Q@-Which came out to $170,500? 


2 say that if Mr. Dominick 


’ 
u 


y asreement you wanted six 


clein- 


toward me 


that 


Alvioani 


tned to Ar. 


explai 


aim. 


a cl 


euch 


Will max 


2 


ESvt 


his part to 


pt on 


Coen 


_ 
a 


no 


that I leased it. 


BrY > 


a 
iH 
2 


meéde hin 


+ 
2NED 


1 came to you and said thet 


5 


Isn't 4¢ a fect thet 


Snstrumenteal 


@ lease which you 


n tn 


2 
oa 


4ssion of rental? 


re 


yarn 
i. 


e¢ a@ Cor 


or a coumission of rental. 


so ff 


Alviant 


Dominick 


Mr, 


with 


been a claim for commissions 


's office on the sale of the property to 


correct? 


thet 


Dominicx 


App. 55 
Do you know wnat he means by representations you might 


have made to him? 


’ 


A I made no representations to mislead sr Alvieni in 
any wey, end Mr. Alvient seid to me thet if you aid not sim 
anything you are not lieble for any commission. 

+ * * 

Q I understood, end see if I a corre 
fAlvieni told you that as long as 
was no possibility of liability? 


A Eovyntd-that repeatedly. 


* * * 


Q Dr. Greenvood, after September of 1968, dic Mr. 


Audette ever question you about the terms of the lease between 
| 
you and Er. Alviani? 


A No, he cid not. 


(DEPOSITION OF ALBERT DURYER) 


Thereupon, 
ALBERT DURYEL, 
a witness, was called for examination by counsel aE Gefendant 
ana third paxty ee anda after having been auly sworn by 
the notary, Was examined and testified as follows: : 
EXAMZLHALION BY COUNSEL FOR DEFENDANT AND CHERD PARTY 
PLALNTIFF : 


BY MR. SEE ee 


App. 56 


rson Street, Arlington, Virginia. 


Washington, D. Ce 
that address? 


This coming August. 


vw know Mr. Dmuil Avdette, a real estate broker? 


Yes. 


Fulvio Alviani? 


How long have you known him? ; 
since he moved into Georgetown. Just what day 
Hire 


Rnd do you know Dr. John Greenwood? 


Yes. 


How long have you known hin? 


I knew John Greenvood when we first went into business 


App. 57 
About elght yeurs? 
About Gight years, yes. 


Arc you friendly with each of these three men? 


Q 
A Yes. 
Q 


Now, directing your attention to Septerber, the early 
fall of 1968, were you approached by Mr. Aiviani to try to 


locate or try to talk John Greenvood into leasing a store to 


him? 
| 


A If that's the time -—- and itm sure it is -- that he 
got notice from Chatel that he was soing to have to get another 
place, that*s when he approached me, yeSe And I think that is 
about the time. | 

Q And Gid he ask you to approach Dr. Rar en with 
respect to the property where Hr. Alviani is now located? 

A That, and also if I knew of any place where he could 
get on the Avenue. He wanted to stay on Wisconsin Avenue, sec. 

Q I see. And after this conversation with Mr. Alviani, 
aid you talk to Dr. Greenwood? 

A Well, yes. I talked to him even sate Sat before 


Fulvio told me he was looking for a place to move, I've been 


trying to get Greenvood out of there and put hin someplace else. 
Because I told him he was making a bad mistake renting or using 
the place he had for his offices when he didn't nsed it, when 


Lt would bring a good rent. 


Q  . But after the conversation you had -- 


’ 
Well, why dontt you talk to Greenvecod 
trying to convince John to get out of there. 


And I said: I think that he would move if you ap- 


proached him and, you Know, talked business to hin. 


ni say to that? 
Well, you know, well, if you see him, 
wnat the story is. 
So I was sort of a go-between many times in this 


was instrumental in Greenwood buying the 
< was instrumental in him renting it. in 
well Iwas. And I feel instrumental in that 
I been a Brore I certainly would 
Iwas entitled to a comission. 
go to John Greenwood after that conversation 
and tell hin th ; i interested in 1259 wi reannten 
where Greenwood -- 


A Sure did. 


4 * 

jind Here itis right here, the three of us are talking 
together. I'm advising him not to sell and I'm advising you 
to buy it. But the reazon you should buy it is you're going 


to be occupying the building, sce. 


App. 59 


Q Well, Mr. Duryee, how many conversations did you have 


Y e 
with John Greenwood prior to the time he leased the ‘store to 
Alviani? 


* & % 


Q So would you estimate that between the time that 
Alv3ani first discussed with you your helping hin = locate 2 
store in that same block and the time he finally moved into 
1259 Wisconsin Avenue, would you SzY,r then, that you had talxed 
to Fulbio Alviuni at least five cr six times? : 

aA Oh, yes? no question. 

Q And you had talked to Dr. Greenwood at least five or 


six tines? 


A Oh, Sure. 
. as 


o And during these conversations/the name of Enil 
Audette evex brought uo? 

A No. Not to my knowledge. 
getting in the picture at all. Secause he wasn't, | as far as 
I'm concerned -= he wasn't talking to me about Penge And 
I'm suxe that he didn't talk to Fulvio about anything. At 
least, Fulvio didn't tell me he was talking to nim about any- 

| 

‘thing. Now, what he aid with John Greenwood, that's something 
I dontt know anything about. 


Q You had no financial interest in the outceme of these 


discussions or negotiations? 


App. 60 
No, not a bit. Nota bit. The only thing, I was 
hat when eventually I talked to John about selling, you 
you know, I said: If you're really se s about 
Let me know, Nowe Because, XI said: You know, 
avins valuable. think he paid like $25 
what we paid when we bought it. And then it 


quite a bit more. In fact, he had come in 


and I'd says 


any difference to me. But 
Foote 
What can I get out of it. 
ZI want $50 a foot net, SCG. 
if I get $75 a foot, it Gcesn't 
make any 


@ amy difference to me what 


you get. 


Did Fulvio Alviani ever mention to you that he was 


e to buy? 


Buy? 
A Only when I suggested that he should buy it, as fax 


as I know. 


App. 61 
Q When was that suggestion made? 
A Well, it was after he was in there, naturally. 


MR, SCHWARTZ: You meane aftex he was in the new place? 
MIE WITNESS: After he was in Join's place, yes. TI sug- 


gested -- because then the conversation we're talking, you know, 
| 


prices went going up and conversations got to the point where 
x saids John, do you think you ought to sei? And ve even 
said something about: Maybe we shovld sell and take a long 
lease back or something like that, you know. Maybe we're not 


so smart in holding onto our house. Maybe we should sell, 


too. 


And, then; th s when I told Fulvio that he should 


buy. Of course, he wasntt recertive at first, because he said: 


| 
See, I don"t have the money. 


° i 
i 


want all cash, I'm sure. Hell, I said, talk to hin. Maybe 


12 he'll come up and hold the mortcage or somethinge 


And he said: But it's a big mortgage and so on, et 


cetera. 


And I said: Well, if he will do it, you shouldn't 
| 

care how bigs the mortgage is. After all, if he will hold it 

and you can put a few dollars down, gxcat. AS fax as I was 


concerned, the investment was good both ways. 


es ek 


And, then, I suggested: Well, look; Greenwood doesn*t 


App. 62 
Well, then, to the best of your knowledge, 
from the me that the three of you had and meetings that 
Dr. Greenwood and Mr, Alviani had that you were present at, 
there was no mentien of Fulvio Alviani buying the property 
prior to the tine that you rented it, is that correct? 
a No, not from what I know of it. No, f don't renember 


efore he rented it. 


rested; did you have anything to do with 


reenvood of this property? 


nterested parties tegether and arranged 
that we decided to buy it, and I talked 
. 22 


to buying the property. And he di n't want 


to buy its 


And we Gid. I sat down and took some paper and a 


there with me, and I said: "If you 


can buy the @ the mortgage is so much and this is 


so much, go much is here,” I said, "you can buy it for maybe a 
little less than what you're renting it for, sec.” 
So -- 
Q It fs your testimony, I take it, that Fulvio Alviani. 


never wanted to buy that property when he first moved in? 


App. 63 


20 A No. It wasn't even in his mind, because he said when 


f first approached him about it that he couldn't, afford it. 


Q Well, the question was whether he ever said to you 
-- and I take it your answer is he never at any tine contem= 
plated buying the building when he first went in? 

A No. 

Q And it was as a result of what you said to him that 
induced him to buy the building? | 


A Absolutely. 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,864 


EMIL A. AUDETTE, 


A ppellant, 


Vv. 


DR. JOHN GREENWOOD 
and 
FULVIO ALVIANI, 


A ppellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA : 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUES 
PRESENTED FOR REVIEW 


1. Whether or not Audette the broker was the procuring cause 


of the sale posed a question of fact which should have been deter- 


mined by a jury. 


2. Whether or not the broker's activities originated a 
Ited in the sale was a question of fact. 


series of 


events which eventually resu 


~ 


3. Whether or not the failure of the owner to sign the listing 
after he had employed the broker was a fatal defect in the claim of 
the broker for a commission. 


4., Did the Court have the right to determine this cause on a 
motion for summary judgment without a trial? 


The pending case was never previously before this Court under 
any name or number. 


STATEMENT OF THE CASE 


Emil A. Audette, plaintiff below and the Appellant herein, will 
hereinafter be referred to as “Audette.”” The defendant below, Dr. 
John Greenwood, is an Appellee herein, and will hereinafter be re- 
ferred to as “Greenwood.” The third party defendant below, Fulvio 
Alviani, is also an Appellee herein, and will hereinafter be referred 
to as “Alviani.” 


Audette filed his complaint against Greenwood, alleging that 
Audette was employed by Greenwood on the 21st day of August, 
1968 to sell premises described as 1259 Wisconsin Avenue, N.W. in 
the District of Columbia, owned by Greenwood. Audette alleged 
that he was at all times material a licensed real estate broker. The 
price established by Greenwood for the sale of this property was 
$170,600.00. 


Audette accepted the employment and contacted Alviani, ad- 
vising him that the property was for sale. Alviani dealt directly with 
Greenwood after receiving information from Audette, and entered 
into a lease agreement with Greenwood, and thereafter during his 
tenancy completed the purchase of the property at the price of 
$170,600. 


Greenwood refused to pay the commission due on the sale, al- 
though Audette asserted that he was the procuring cause of the sale. 


Audette claimed a six per cent commission against Greenwood which 
amounted to $10,236.00. (App. 4) 


Greenwood answered the complaint of Audette, donne all al- 
leging that Alviani had agreed in writing that no broker hadi procured 
the purchase of the property, and that Alviani had consented to in- 
demnify and save Greenwood harmless from all suits or judgments 
in any action brought by a real estate broker. Greenwood claimed 
that Alviani had refused to honor the agreement of GEE): (App. 
6 & 7). 


Alviani answered the third party complaint, saying as a defense 
to the complaint itself that the agreement of employment was oral 
and as such could not be a basis for recovery of brokerage commis- 
sions. Alviani further said, in response to the third party complaint. 
that the indemnity agreement only applied to brokers employed by 
Alviani. Alviani also contended that he had signed the agreement of 
indemnification in reliance on representations by Greenwood that 
he had not employed a broker, and if he had then the represen- 
tations by Greenwood that he had not employed a broker. and if 
he had then the representation was false and had been made to in- 
duce Alviani to execute the indemnifying agreement.. The third 
party defendant Alviani demanded a jury trial on all the issues. (App. 
8 & 9). 


After depositions had been taken the defendant Greenwood 
filed a motion for summary judgment. (App- 10) Alviani also filed a 
motion for summary judgment. (App. 11) Audette submitted two 
affidavits in support (App. 12-16) of his position. The depositions 
taken were of Audette, Greenwood and Alviani, and one stranger, 
Duryee. 


After argument the Court granted the motions for summary 
judgment on the grounds that Audette was not the procuring cause 


of the sale and that there were no material issues to be tried. (App. 
17) Audette noted his appeal from the judgment of the Court grant- 
ing the motions for summary judgment. (App. 18) 


This Court has jurisdiction of this appeal under Title 28, United 
States Code Annotated. Section 1291. 


STATEMENT OF THE FACTS 


Audette is and was a licensed real estate broker in the District 
of Columbia. (App. 19) His office was located in a building at 1212 
Wisconsin Avenue. N.W. He had met Greenwood during the year 1958. 
(App. 19) After they met Greenwood and Audette became friends, 
and Audette even became a patient of Greenwood’s who was a phy- 
sician. Greenwood had purchased premises 1259 Wisconsin Ave., N.W. 
through another real estate office and had doubts as to the value of 
his purchase. He sought and obtained the advice of Audette, and 
both Greenwood and Audette had reached the conclusion that 
Greenwood had acquired property greater in value than its cost. 
Greenwood used the ground floor of 1259 Wisconsin Avenue, NW. 
as his office until the “riots of 1968”, when Greenwood decided 
that he “did not want a ground floor office.” Audette arranged for 
Greenwood to lease an office next door to his at 1212 Wisconsin 
Avenue, N.W. Greenwood moved into this building and practiced 
there. (App. 14, 15) 


Greenwood and Audette conferred about 1259 Wisconsin Ave- 
nue. N.W. and its possible sale, and it was concluded by both of 
them that $50.00 per square foot was the price for which the prop- 
erty at 1259 Wisconsin Avenue, N.W. could be sold. Greenwood 
stated that if Audette could obtain that price he would sell the 
same and pay a six per cent commission. The conclusion as to the 
value was reached after Audette and his associate Borden had dis- 
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cussed at length the price of various properties on Wisconsin Avenue, 
N.W. and on “M” Street, N.W. in Georgetown. A great deal of time 
was spent on comparing the asking and selling prices of land and im- 
provements in that area. The plot of the area was examined together 
on several occasions, and after Greenwood had agreed to sell 

at $50.00 per square foot, Greenwood authorized Audette to go to 
work on it. (App. 1416) 


On the 2st day of August, 1968 Ralph Borden, the associate 
of Audette, prepared a listing which stated the oral agreement that 
had been reached between Audette and Greenwood. This listing was 
presented to Greenwood three times by Borden, and. each time 
Greenwood stated that Audette and Borden did not need his signa- 
ture, saying: 


— “since we were all men of our words” — 


and that he would take $50.00 per square foot and that nothing 


more was needed from him; and at one time Greenwood said that 
Audette did not need a signed listing, just to bring him what they 
had agreed to, and that Audette would have no trouble getting his 
commission. (App. 12-16) 


Alviani was a resident of Annandale, Virginia, and was engaged 
in the retail sale of shoes and leather goods at 1249 Wisconsin Ave- 
nue, N.W. He had met Audette sometime in 1967, and during the 
summer of 1968 he met Audette and told him he was looking for 
a new location and asked Audette if he had anything available. He 
said that he would either buy or rent. Alviani pressed Audette to 
find him such a store premises. When Audette obtained Greenwood’s 
consent to sell he went to Alviani and submitted the property to 
him. It was three doors away from Alviani’s place of business, and 
Audette told Alviani that the property was available for! Alviani to 
buy. He took Alviani to the property and showed it to! him, and 


Alviani said that the price was too high and that he needed his avail- 
able cash for the Christmas business. (App. 15) 


On August 27. 1968 Alviani was in Audette’s office about the 
1259 Wisconsin Ave., N.W. property. and it was fully discussed (App. 
26) at the time. At that time Alviani stated that he needed most of 
his ready cash for stock and operating expenses in his retail shoe 
business. 


Although Alviani had been approached by Audette and dis- 
claimed any interest in the property, he did execute a lease with 
Greenwood during September of 1968 for the 1259 Wisconsin Ave- 


nue, N.W. property. However, he did not take possesion of the 
place of business until the middle of February of 1969, but began 


to pay rent of $1,000.00 per month on January 1, 1969. The 
Jease was for a period of five years, and only included the ground 
floor store and did not include the apartments above; and, although 
Alviani had only been in the premises for seven-and-one-half months, 
he nevertheless entered into a purchase contract in October of 1969 
at the exact price at which it had been listed, and the exact price 
which he had said was “too high.” Additionally, Greenwood had 
demanded either an increase in the price by six per cent (the amount 
of the commission which had been agreed upon), or an indemnify- 
ing agreement to the effect that no broker procured the purchase of 
this real estate, and Alviani agreed to save Greenwood harmless from 
all suits and judgments relating to a real estate commission arising 
out of the sale. (App. 38, 40, 41) 


Alviani stated to Greenwood at the time the contract for sale 
was signed that if Greenwood had not signed anything with Audette, 
then Audette was not his broker. (App. 55) 


Shortly after the lease had been made Audette found out about 
it, and when he went to Greenwood demanding a rental commission, 


Greenwood claimed that the listing was only for a sale and not for a 
rental, and Greenwood would not pay a rental commission. Audette 
did nothing about this refusal because of the fact that the agreement 
he had made with Greenwood was only for a sale. Later Audette 
found that Alviani had actually purchased the property from Green- 
wood. He had checked the records and had discovered that the sale 
price was $50.00 per square foot, the exact sale price covered by 
the listing, but Greenwood rejected Audette’s demand for a six per 
cent commission, and this action was brought. (App. 16) 


SUMMARY OF ARGUMENT 


The trial Court should not have granted the motions for sum- 
mary judgment, but should have submitted the case to 4 jury for it 
to determine the liability of Greenwood for the broker’s commission 
under instructions to the jury that, if Audette the broker was the 
procuring cause of the negotiations between Greenwood the seller 
and Alviani the purchaser, then Audette was entitled to the commis- 
sion claimed. 


If the broker Audette could have established by the evidence 
that he had at the request of the seller Greenwood valued the prop- 
erty at $50.00 per square foot. and that he had been employed by 
the said Greenwood to sell the property for $50.00 per square foot: 
and, further, if Audette established by the evidence that Alviani had 
sought his services in finding a location, and Audette had called the 
fact of the property's availability to Alviani and pointed it out to 
him. and thereafter Alviani had contacted Greenwood and arranged 
to occupy the property under a five-year lease, but lafter being in 
possession for seven-and-one-half months Alviani had purchased the 
property at the exact price at which it had been offered by Audette, 
then these facts would have proven that Audette had earned his 
commission. 


The Court erred in granting the motion for summary judgment 
when the movants did not meet the burden of clearly demonstrating 
that there were no material issues of fact, and the Court erred in rul- 
ing that the movants were entitled to judgment as a matter of law. 


ARGUMENT 
I 


On A Motion for Summary Judgment the Moving 
Party Must Clearly Demonstrate That There Is No 
Material Issue of Fact and That Said Moving Party 
Is Entitled to A Judgment As A Matter of Law 


While it is true that 2 summary judgment should be granted 
where it is clear what the truth is and where no genuine issue 
remains for trial (Poller v. Columbia Broadcasting Systems, Inc., 368 
US. 464. 7 Law Ed. 2d 458), it is equally true that the Court on 
such 2 motion for summary judgment will require that the movant 


meet the burden of clearly demonstrating that there is no material 
issue of fact and that the movant is entitled to a judgment as a mat- 
ter of law (Semaan v. Mumford, 118 U.S. App. D.C. 282, 335 Fed. 
2d 704). The criterion for granting a motion for summary judg- 
ment is whether there exists genuine issue as to any material fact 
(Richardson v. Rivers, 118 U.S. App. D.C. 333, 335 Fed. 2d 996); 
and in Washington Post Company v. Keogh, 365 Fed. 2d 965, 125 
US. App. D.C. 32 this Court said that all courts must be careful to 
grant summary judgment only when no issue of fact is controverted 
or where the permissible inference for undisputed evidence presents 
no choice. 


In other words, issues of fact always preclude the entry of sum- 
mary judgment where such facts are material and substantial. 
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As this Court said in Davidson v. Coyne, 120 U.S. App. D.C. 
377, 347 Fed. 2d 471: 
“The issue on appeal is not whether appellant can es- 
tablish the truth of all facts essential to a recovery, 
but narrowly whether the pleadings and other mattet 
relevant to the motion for summary judgment, con- 


sidered most favorably to appellant, raises genuine is- 
sues of fact.” 


In Edwards v. Mazor Masterpieces, Inc., 111 US. App. D.C. 
202, 295 Fed. 2d 547, the Court said (p. 204, [2-4]: 


The Rule ‘authorizes summary judgment 
only where * * * it is quite clear what the truth is, 
* * * the purpose of the rule is not to cut litigants 
off from their right of trial by jury if they really 
have issues to try.” Sartor ¥. Arkansas Gas Corp.. 321 
US. 620, 627, 64 S. Ct. 724, 88 L. Ed. 967. And 
‘doubts as to the existence of a genuine issue of a 
material fact must be resolved against the party mov- 
ing for summary judgment. Dewey ¥. Clark, 86 
US. App. D.C. 137, 143. 180 F. 2d 766, 712 


In Isen v. Calvert Corporation, 126 U.S. App. D.C. 
349, 379 Fed. 2d 126, the Court said, at page 352. the following: 


“The District Judge, in light of such references and 
others of record, may have concluded that Isen should 
not prevail. But he was not free, short of a trial, so 
to conclude on the record before him for he | was 
bound to view the materials then available in the light 


most favorable to the party opposing the motion.” 
| 


10 


V4 


The Lack of the Signed Listing Did Not Prevent the 
Broker from Bringing An Action for Or Recovering 
the Real Estate Commission 


In 1948, in the case of Murphy v. Mallos, 59 A. 2d 514, this 
problem arose for the first time. There a broker had procured a pur- 
chaser of real estate, and the defendant-seller claimed that the broker 
could not recover his commission because he offered the property 
for sale without a written consent from the owner. The owner re- 
lied ‘on the Code provision which was the same as our present pro- 
vision, and on this new proposition of law the District of Columbia 
Court of Appeals [then known as the Municipal Court of Appeals 
for the District of Columbia], in its opinion, stated as follows — at 
page 516: 


[3] It should be noted that the preceding section, 
45-1407, expressly requires that a broker suing for a 
commission must allege and prove that he was duly 
licensed. There is a great difference between the two 
sections. One, which covers licenses, prescribes puni- 
tive measures which may be invoked by the Real Es- 
tate Commission, and also bars a suit for commission 
by the broker unless he alleges and proves that he was 
duly licensed. The other, with which we are here con- 
cerned, sets out sixteen acts (including offering prop- 
erty for sale without the written consent of the owner) 
which shall constitute grounds for suspension or revo- 
cation of a license. The section says no more than 
that. It does not say that a broker who offers prop- 
erty for sale without the owner’s written consent shall 
lose his right to a commission. We think we have no 
right to read such additional punitive provision into 
the section.” 
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From that time on through the case of Apostolides v. Cole- 
cchia, 221 A. 2d 437, the Court has held firmly to the original de- 
cision; and during the period of years since 1948 no petition on this 
point has ever been granted by this Court. 


But in the case of Miller v. Avirom, 127 U.S. App. D.C. 367, 
384 Fed. 2d 319 (1967), this Court said — at page 369: 


“[2,3] Other courts in this jurisdiction have con- 
sidered the legislation to which appellant adverts 
too restricted in its reach to achieve this result, but 
we have not ourselves previously had occasion to | 
measure the statute’s impact upon the problem. By 
our current appraisal, the question appellant poses 
is sufficiently substantial to command serious atten- 
tion if properly presented for our decision ne 
The rule of law having been firmly applied for more than eight- 
een years prior to the Miller case, supra, it should not! be lightly 
changed. The continuity of the law is a necessary thing. All real 
estate brokers and attorneys have relied upon and advised! based on 
the adjudicated cases. The courts, in reliance on the decisions, have 
constantly ruled that the failure to get a listing signed would not 
prevent the recovery of a commission which had been earned. It 
is usually found that the very friendly relationship between the part- 
ies and the protestations of honesty have been an effective weapon 
on the part of sellers in inducing a broker to go forward with the 
sale of their property without signing listing cards. On the occasions 
when a broker has sought the opinion of counsel as to the effect 
upon the collection of commissions where there has been no listing 
card received, the attorneys almost without exception have advised 
that, although it might create a situation in which the broker might 
be penalized by the Real Estate C ommission by a suspension etc.. it 
has always been presumed that the law was fixed and that the collec- 
tion of a commission was not related to the signing of a listing. 
| 
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Some attempts have been made by sellers to avoid paying a 
commission by claiming that the statute of frauds applied to a list- 
ing and prevented a broker from recovering his commission. The 
statute of frauds is not applicable in a case of this type — Snyder v. 
Hillegeist. 100 U.S. App. D.C. 368, 246 Fed. 2d 649 (1957). 


In the case of Shaffer v. Berger, 81 A. 2d 469 (1951), the 
Court said (at page 471): 


' *{-3] It is contended that the plaintiffs could not 

| recover a commission because they did not first ob- 

| tain a written listing from defendant to sell the prop- 

erty. Code 1940 § 45-1408, provides that the license 

| of a real estate or business chance broker or salesman 
may be revoked or suspended for various acts. In- 

| cluded in such acts under subdivision (n) is the pro- 
vision that he ‘placed a sign on any property offering 
it for sale or for rent or offering it for sale or rent 
without the written consent of the owner or his 
authorized agent.’ ... we . . . do not believe it should 
be interpreted to nullify a broker’s contract for a 
commission. We so decided in Murphy v. Mallos, 
D.C. Mun. App., 59 A. 2d 514. In that case the buy- 
er and seller actually signed a contract, including a 
provision for a commission to the broker. But, aside 
from the statute just referred to, there is no require- 
ment that a contract for a broker’s commission be in 
writing! (citing ' Campbell v. Rawlings, 52 App. D.C. 
37, 280 F. 1011). Moreover, as we pointed out in 
Murphy v. Mallos, supra, the preceding section, 45- 
1407, expressly requires that a broker suing for a 
commission must allege and prove that he was duly 
licensed. No such bar is included in 45-1408. As we 
also said in the Murphy case, we think we have no 
right to read an additional punitive provision into 45- 
1408. It is argued that to allow a commission when 
the authority to sell is not in writing would be 
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against public policy, but the public policy declared 
by the statute is that the broker’s license may be 
suspended or revoked if he violates the statute, not 
that the broker shall be deprived of his commission. 
We do not believe we are authorized to extend the 
act beyond its plain provisions. Moreover, we be- 
lieve that, having agreed to the sale and to the com- 
mission, defendant is estopped from denying his ob- 
ligation. The law requires fair dealing on the part 
of brokers, but here there was no evidence of sharp 
practice by the broker. Those employing brokers 
must also deal fairly and live up to their contracts.” 


i 


Were There Any Issues to Be Tried to the Jury on the 
Basic Question As to Whether or Not Audette Was 
the Procuring Cause of the Negotiations Between the 
Purchaser and Seller? If There Was Such Evidence the 
Case Should Have Gone to Trial, and the Granting 
of Summary Judgment Was Error 


From the evidence in this case the jury should have determined 
the following questions of fact: 


1. Did Greenwood seek Audette’s opinion of the value of pre- 
mises 1259 Wisconsin Avenue, N.W. after he had purchased it 
through another and different broker? 


2. Did Greenwood employ Audette to sell the property at 
$50.00 per square foot? Audette and Borden have said yes, and 
Greenwood says no. : 


3. Did Audette call Alviani’s attention to the property and 


did he point out the property to Alviani. Alviani says no, but 


Audette says yes. | 
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‘4. Did Alviani, prior to the incidents above referred to, request 
Audette to find him — Alviani — a new location? Audette says yes, 
and Alviani says no. 


5. Did Alviani ever call at the office of Audette for informa- 
tion about the property? Borden says yes, and Alviani says no. 


'Presuming that all the issues of fact were found for Audette, 
the Court would have a factual situation in which Alviani had called 
at the office of Audette seeking information about the property, and 
Alviani had requested Audette to find him a new location. Prior to 
Alviani’s call and the contact with Alviani, Audette had been called 
upon by Greenwood to fix the value of the property he had pur- 
chased through another broker prior to that date. 


After Audette had determined and given the valuation of $50.00 
per square foot to Greenwood, Greenwood employed Audette to sell 
the property at that price — that is, $50.00 per square foot. After 
being employed by Greenwood, Audette had called Alviani’s atten- 
tion to the property and had told him the price, and had pointed 
out the property to him. 


' It is true that Alviani and Greenwood then negotiated together 
without Audette or any member of his staff and, as a result, entered 
into a lease for five years and did not at that time make a purchase. 
But it is equally true that within seven months after possession had 
been taken by Alviani, he entered into a contract to purchase the 
property at the exact price at which it had been listed by Audette 
and submitted to Alviani. 


The trial Court’s decision therefore must have been that, even 
if these facts were proven, Audette would not have established a 
prima facie case, which we submit was error on the part of the trial 
Court, and we respectfully suggest that the facts indicated did make 
out a prima facie case. 
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It must be borne in mind that Audette had, through the ex- 
penditure of money and time, created a brokerage firm at a fixed 
location to which purchasers and sellers could go in order to either 
buy, sell or lease property, that having established these premises 
for these purposes, he gave to the seller Greenwood an opportunity 
to offer his property, knowing that Audette would know or could 
find out who might be interested in the property. It happened ex- 
actly that way. Both Greenwood and Alviani went to Audette, and 
there learned of the availability of a purchaser and a seller. | That 
they by-passed Audette to make a deal and coded the deal with a 
lease which lasted only a short time before the purchase, would not 
prevent the broker’s entitlement to his commission for a sale which 
he originated. It should be noted that the language of this Court, 
as hereinafter referred to, requires only that he be the procuring 
cause of the negotiations, which he certainly was. 


In National Savings and Trust Co. v. Kahn, 112 US. App. D.C. 


155, 300 Fed. 2d 910 (1962), the trial Court instructed the jury that 
it could find the bank (the owner) liable for the commissions, if it 
determined that Kahn (the broker) was the procuring cause of the 
negotiations between the purchaser and the seller. 


The principle asserted in our case is squarely supported by the 
instructions to the jury given by the trial Court and affirmed by this 
Court in the above cited case. 


The law has long been established in this jurisdiction that, if a 
broker finds a customer with whom the owner closes a deal. and is 
the real procurer of the sale, he is entitled to his commission.— 
Shoemaker v. Digges. 46 App. D.C. 206. In this cited case, on page 
710 thereof, the Court reviews the instructions given to the jury, and 
we submit that this case is authority for our position. We request 
the Court to also see the cases cited by this Court in its opinion; and 


16 


to also see the following cases: DuPerow v. Groomes, 42 App. D.C. 
287: Simms y. Booth, 42 App. D.C. 263; Clark v. Morris, 30 App. 

D.C. $53: and Lady v. Realty Associates, Inc., D.C. Mun. App., 31 

A. 2d 875. 


‘The Court’s attention is also cailed to the early case of Moore 
& Hill. Incorporated v. Breuninger, 34 App. D.C. 86 (1909), where 
the Court said that, if the broker introduces the customer to the 
principal, he is entitled to his commission, although the sale be ef- 
fected without the broker’s participation in the negotiations. This 
Court warned, however, that not every sale to every customer pro- 
cured by a broker would necessarily entitle the broker to a commis- 
sion. The Court pointed out that, if the broker failed to bring a cus- 
tomer to the terms offered and then abandoned any attempt to 
effect the sale, he could not claim a commission even though a sub- 
sequent sale was made by the owner to the customer; and it will be 
noted, however, that the question was submitted to the jury and was 
not determined as a matter of law. In our case we are not dealing 
with a situation in which the jury found any facts, but we are dealing 
with the question of whether or not under all the circumstances the 
broker in our case could not have been found to be the procuring 
cause. The case of The Hecht Co. v. Whiteford, 78 U.S. App. D.C. 
134, 137 Fed. 2d 929 (1943) is authority for the proposition that, 
while a broker may not abandon negotiations and still claim a com- 
mission, neither may an owner take over negotiations and thereby 
defeat a broker’s right to a commission. 


In the case at bar the owner and the purchaser by-passed the 
broker and made a lease instead of a sale, and later made the sale. 
Under the facts of this case it is obvious that the jury could have 
found that the seller and the purchaser by their conduct had pre- 
vented the broker from participating in a sale which he had engi- 
neered. 
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There are many cases throughout the States in which problems 
similar to the one at bar have been presented, and we submit to the 
Court the following cases with brief excerpts from some of them, as 
follows: 


In Melburg v. Redlin, 96 NW. 2d 399, 402; 77 SD. 586 (1959) 
property owners had listed a house with a real estate broker, but re- 
served to themselves the right to sell said house if they, the owners, 
found a purchaser. Persons who were interested in renting called 
upon the broker and received a list of rentals, and also the address 
of the house which was offered for sale; and of these certain persons 
then viewed the house from the outside, thereafter called upon the 
owner, and later made a purchase of the property. The Court held 
that the broker was the procuring cause and was entitled to a com- 
mission. On page 402 of this opinion the Court stated: | 


“Although plaintiff did no more than to initiate the 
negotiations which were consummated by the defen- 
dants, because of the potency which her suggestions 
gained from the existing peculiar circumstances we 
have outlined, we are persuaded that reasonable 
minds, acting reasonably (citing authorities), could 
conclude that her mere introduction of the Synod 
to the defendants’ property was 4 procuring or ef- 
ficient cause of its sale.” 


We call the Court’s attention to Meachem on Agency. Second 
Edition, paragraph 7435, where at page 2011 it is stated: 


“His efforts, it is said, may have been slight, but if 
they brought about the desired result, no more icould 
be asked... . ! 


See also, the cases of Morton Y. Dridel, 237 lowa 1209, 24 N.W. 


2d 812 (1946); Godefroy ¥. Hupp. 93 Wash. 371, 160 P, 1056 (1916); 
and Wilson v. Sewell, 50 NW. 121, 171 P. 2d 647. 
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The Court’s attention is also called to the case of Bauman v. 
Worley. 166 Ohio St. 471, 143 N.E. 2d 820 (1957). In our case at 
bar the price at which the broker was to sell was the same as the 
price for which the property sold. In the Bauman case the price was 
lower, but there the Court said: 


“There can be little doubt as to the general rule ‘that 

if property is placed in the hands of a broker for sale 

at a certain price, and the sale is brought about through 
a broker as the procuring cause, he is entitled to com- 
missions on the sale even though the final negotiations 
are conducted through the owner, who in order to make 
the sale, accepts a price less than that stipulated to the 
broker.’ ” 


However, a well recognized exception to the general rule is: 


“That when the contract between the broker and his 
principal expressly makes the payment of commis- 
sions dependent upon the obtaining of a certain price 
for the property, the broker cannot recover even 
though the owner sells it at a lower price to a per- 
son to whom the broker has shown the property, 
unless the broker is prevented from making the sale 
by the fault of the principal.” 


In our case the price submitted and the price obtained were the same, 
and the exception mentioned to the general rule is not applicable 


here. 


| We also refer the Court to the case of McEvoy v. Ginsberg. 189 
NE. 2d 546 (a Massachusetts case, 1963). This was a suit for a com- 
mission on a lease. The lessor owned a vacant building which had been 
used for a roller skating rink. On August 23, 1957 the broker called 
the owner and told him that the broker could arrange a lease with the 
Raytheon Manufacturing Company if the owner, Ginsberg would pay 
the broker the sum of $5,000.00. Ginsberg wrote a letter to the bro- 
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ker confirming the arrangements made by telephone. The broker then 
told the owner how to contact Raytheon, and the owner contacted 
said company. Discussions about the lease began on the 26th day of 
August, 1957 and terminated in September of 1957, without result. 
On the 17th day of October, 1957 the broker wrote to Raytheon stat- 
ing that he was sorry the property was not suitable, and he then of- 
fered Raytheon a different property. Except for the two letters and 
some telephone calls, the broker did nothing else. The owner leased 
to another person, but in December of 1957 this enterprise which 
had leased the property closed. Although Ginsberg had been calling 
the broker in December of 1957, his attorney wrote to the broker 
and said that the property had been leased to someone else and that 
his services were no longer needed. However, negotiations! between 
the owner and Raytheon began in December of 1957, and/ on Jan- 
uary 15, 1958 a lease was executed. The broker did not participate, 
nor did he even know that the negotiations were going on, It was 
held that the broker was entitled to the commission if the jury found 
for him because, the Court said: 


“The law entitles a broker to his commission when he 
is shown to be the efficient cause of the sale or lease. 
He can be found by the jury to be such even though 

he took no part in the negotiations, never saw the cus- 
tomer, and exerted no further effort after the customer 
deemed the property originally inadequate for his pur- 
pose (citing authorities).” 


ee RE RE 


“It was a question of fact for the jury to decide 
whether or not McEvoy was the efficient cause of the 
lease (citing authorities). The jury could have found 
that Ginsberg and Raytheon were brought together 
by McEvoy, and that the lease finally executed ré- 
sulted from negotiations springing from his efforts. 
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The Judge’s refusal to rule as a matter of law that 
the plaintiff was not the efficient cause of the trans- 
action was proper (citing authorities).” 


See. also, Baltimore Car Wheel Co. v. Clark, 131 Md. 513 
(Maryland, 1918), and Wilson v. Schmidt & Wilson, Inc., 184 Va. 
642. 35 S.E. 2d 737, which was a suit by a broker, and there the 
Virginia Court held that whether a broker is the procurer of a sale 
of the property listed with him is usually a question of fact. In 
that case the finding by the trial Court after a trial in open court 
was the same as the verdict of a jury and settled all the conflicts in 
the evidence in favor of the broker; and the Court’s discussion of 
the law which applies to the case at bar is very helpful and should 
be reviewed if there is any question in this Court’s mind about the 
interpretation of the District of Columbia law under the facts pre- 
sented at bar. 


See, also, Medley v. Hillock, 254 S.W. 157 (1923). 


CONCLUSION 


The broker, Appellant herein, respectfully submits that he 
should be entitled to a trial on the issues. He should be given an op- 
portunity to persuade a jury, if he can, that his side of the story is 
correct and the Appellees’ contentions are incorrect. 


Respectfully submitted, 
Mark P. Friedlander 
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No. 24,864 


EMIL A. AUDETTE, 
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DR. JOHN GREENWOOD, 
and 
FULVIO ALVIANI, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


STATEMENT OF THE CASE 


This is an appeal from an order of the United States 
District Court for the District of Columbia in an action 
for a real estate brokerage commission. The order granted 
summary judgment for defendant Greenwood on the ground 
that the plaintiff Audette was not the procuring cause of 
Greenwood’s sale of the property in question to Alviani. 

The motions for summary judgment filed by Greenwood 


and Alviani also contended that the alleged oral brokerage 
agreement had been rescinded, that it had been abandoned 
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by Audette and that it was unenforceable as contrary to 
public policy. The District Court in granting Greenwood’s 
motion did not pass upon these contentions. 


STATEMENT OF QUESTIONS PRESENTED 


1. Whether the trial court was correct in holding that 
there was no genuine issue of material fact and that Audette 
was not the procuring cause of the sale in question. 


2. Whether Greenwood’s renting of the premises, with 
Audette’s knowledge of that fact, constitutes a rescission 
of the alleged authorization of Audette to act as broker. 


3. Whether Audette’s conduct prior to the sale consti- 
tuted an abandonment by him of the alleged brokerage 
agreement. 


4. Whether the enforcement of an oral brokerage agree- 
ment is contrary to public policy. 


5. Whether Alviani is a proper party to this appeal. 


COUNTERSTATEMENT OF FACTS 


In 1968, after Audette had informed Greenwood that in 
his opinion the property was worth $50.00 a foot, Green- 
wood informed Audette that at some future date if Audette 
found a buyer at that price, and if Greenwood wanted to 
sell at that time and if Greenwood were to accept the con- 
tract, he would pay Audette a commission but that he was 
not, at that time, engaging him to act as a broker. Audette 
on a few occasions asked Greenwood to sign a listing card, 
but Greenwood refused each time and never knew what the 
card contained. 


The only relevant contact Audette had with Alviani was 
about August 21, 1968, when he and Alviani stood on the 
sidewalk, a2 few doors from the subject property, and 
Audette pointed to it and said it was going to become avail- 


3 


able for sale. Alviani replied he could not afford to buy, 
but wanted something to rent. Audette said he had nothing 
for rent. Audette performed no further services, either in 
trying to get Greenwood to sell on terms Alviani could 
afford or to tell Greenwood he had shown the property to 
Alviani. In September, through a business neighbor, Duryee, 
who also knew Greenwood, Alviani was able to negotiate a 
five-year lease of the property (except for the second and 
third floor apartments) at $1,000 per month. 


After Alviani had been a tenant for about a year, he was 
urged by Duryee to try to buy the property on terms, and 
eventually a contract of sale, which was procured by Duryee 
acting as go-between to Greenwood, was entered into 
between them for $50.00 a foot, on terms, which consisted 
of $50,000 cash, assumption of an existing first deed of 
trust and giving Greenwood a second deed of trust for the 
difference. 


Audette’s deposition (App. 19) admits: 


1. That he wrote a listing card for the subject property 
and dated it August 21, 1968 (App. 20). 


2. That there was no definite time for the unsigned 
listing (App. 21) nor was it “exclusive” (App. 31). 


3. That the defendant Greenwood consistently refused 
to sign it (App. 21). 

4. That shortly after August 21, 1968, he told third 
party defendant Alviani that subject property was “going 
to become available” and Greenwood wanted to sell it 
(App. 23), but that Alviani said he was not able to buy (App. 
24, 26, 27). 


5. That the next time he spoke to Alviani was after 
Alviani rented the property from Greenwood (App. 24) and 
not again since he figured “it was the final thing” (App. 25). 


6. That about a year later, he heard that Alviani had just 
bought the property for $50.00 a foot (App. 25). 
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7. That he had never taken Alviani into Greenwood’s 
property (App. 27) nor did he tell Greenwood he had told 
Alviani about the property until after he heard it had been 
rented (App. 28). 


8. That he never advertised the property (App. 28) and he 
does not remember the names of any persons he may have 
submitted it to (App. 29) nor did he place any sign on the 
property (App. 31). 

9. That when Greenwood wanted $50.00 a foot, Audette 
had no idea whether it was to be cash or terms (App. 30, 31). 


10. That he did not pursue any claim for rental commis- 
sions because he did not have a listing for rent (App. 32) nor 
did he make any attempt to sell the property because “I no 
longer had the authority. The thing was rented and I didn’t 
know what the rental situation was” (App. 32, 33), nor did 
he ask Greenwood or Alviani about the term of the lease 
(App. 33). 


Greenwood’s disposition ( App. 43) shows: 


1. That he was not in Audette’s office on August 21, 
1968 (App. 44). 


2. That he gave no listing for subject property to Audette 
(App. 44, 45). 

3. That Audette’s salesman Borden asked him on several 
occasions to sign a listing but he refused (App. 45). 


4. That Audette never brought anyone to see him about 
buying subject property (Supp. App. 1). 

5. That in September, 1968, he entered into a lease with 
Alviani for subject property, and in December, 1968, Audette 
told him “he had sent Alviani to me” (Supp. App. 1) and was 
antagonistic (Supp. App. 1). 

6. That in December, 1968, when asked by Audette’s 
Borden if Audette found him a buyer, would he pay a com- 
mission, Greenwood said “If I decided to sell and if I decide 
to engage him and if he procured a contract and if I decided 
to accept the contract, I will pay the customary commission, 
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but I did not engage him to do so,” and that the property 
was not then for sale (App. 46, 52). 


7. That he never read the paper Borden asked him to 
sign nor did he sign it (App. 48). 

8. That Audette never asked for a rental commission 
(App. 54), nor did he question Greenwood about the terms 
of the lease of September, 1968 (App. 55). 


Alviani’s deposition shows: 


1. That he had a shoe store at 1249 Wisconsin Avenue, 
N.W., and in September, 1968, he began looking for a larger 
store (App. 44) and told Audette he was looking for a place 
to rent and that Audette pointed to Greenwood’s building 
(App. 55) three doors down the same block, but Audette said 
he had nothing for rent (App. 58). 

2. That he called upon his friend Duryee to intervene on 
his behalf (App. 58) and through Duryee he met with Green- 
wood to discuss rental of subject property and signed a 
lease in September, 1968 (App. 38) and moved in in Febru- 


ary, 1969, for a five year term of $1,000 per month for the 
store, not including the apartments upstairs (App. 38). 


3. That in October, 1969, he had accumulated some 
money and asked his friend Duryee to talk to Greenwood 
about selling the property (App. 39), and thereafter he nego- 
tiated with Greenwood to buy the property for $170,600, 
by paying $50,000 cash, assuming the first trust (App. 11) 
and giving a deferred note for the balance, and such a contract 
was signed (App. 40). 

4. That after September, 1968, he had no further discus- 
sions with Audette about subject property (App. 41), nor 
did Audette ever ask him about the lease (App. 41) or partici- 
pate in the leasing (App. 42), nor had he ever been in Audette’s 
office except once four and a half years ago on some other 
matter. 


6 
ARGUMENT 


1. APPELLANT WAS NOT THE PROCURING CAUSE 
OF THE SALE TO APPELLEE ALVIANI 


There were no material issues of fact remaining to be tried 
when the motions for summary judgment were argued. The 
trial court had no choice but to grant the motion of Green- 
wood. The same evidence at trial would have called for a 
directed verdict for Greenwood. 


At the time Greenwood leased the property to Alviani in 
September, 1968, Greenwood had no knowledge that 
Audette had anything to do with procuring the tenant and 
the depositions are clear that all Audette did was to point 
to the property and tell Alviani that the property was going 
to become available for sale, and not for rent, and Audette 
knew at that time that Alviani was not ready, willing or able 
to purchase the property. 


Audette’s statement that he “introduced Alviani to the 
property” is belied by his own testimony and the testimony 
of Alviani that Audette did not: 


(a) take Alviani on to the premises; 
(b) introduce him to Greenwood; 
(c) make any attempt to bring the two parties together. 


When Greenwood rented the property in September, 1968, 
for five years, it amounted to a rescission of any authoriza- 
tions of Greenwood which might have been outstanding, 
just as if the property had been sold to someone else, and 
Audette, knowing about the rental, by his own testimony, 
abandoned the search fora buyer, and it was not until he 
heard in October, 1969, a year later, that Alviani had 
bought the property that he decided to try to capitalize on 
this event. 


The law in the District of Columbia is well established 
that for a broker to be entitled to a commission, in addi- 
tion to being authorized to find a purchaser, he must be the 
procuring cause of bringing a buyer, ready, willing and able 
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to purchase on the exact terms prescribed by the owner. 
Moore & Hill, Inc. v. Breuninger, 34 App. D.C. 86 (1909); 
Wardman v. Wash. Loan & Trust Co., 67 App. D.C. 184, 90 
F.2d 429 (1937); Heurich v. Sullivan, 52 App. D.C. 95, 281 
F. 599 (1922). 


Where the owner takes the property off the market for 
sale, and the broker has knowledge of it, it amounts to a 
rescission (Moore v. Burke, 45 A.2d 285 (D.C. Mun. App. 
1946)), and where, because of such rescission, the broker 
does nothing further, it amounts to a mutual abandonment. 
Dawson v. Norris, 108 A.2d 538 (D.C. Mun. App. 1954); 
Stoever-Hawley Co. v. Trappey, 203 A.2d 925 (D.C. Mun. 
App. 1964). 


In the case of Battle v. Price, 63 App. D.C. 326, 72 F.2d 
377 (1934), the broker was the first one to introduce the 
buyer to the owner, but the buyer could not perform until 
she sold her home first, and another broker intervened and 
the sale was concluded with the same buyer at a later date. 
Held: The broker was not the procuring cause. 


In Park Road Housing Co. v. Adas Israel Congregation, 
96 US. App. D.C. 189, 225 F.2d 28 (1955), the broker 
first introduced the buyer to the property but the buyer 
could not buy on the terms required until another broker 
suggested a means of financing, after which the sale was 
then consummated. Held: That the first broker was not the 
procuring cause and not entitled to commission. 


In Stoever-Hawley Co. v. Trappey, supra, a broker, origi- 
nally employed to find a buyer, found a tenant for the 
owner on a two-year lease at 5% commission on rentals, and 
broker was to receive 5% of sales price if owner sold the 
property to the tenant. At the end of the lease, owner 
notified the tenant that the owner would manage the prop- _ 
erty itself, and the broker acquiesced and demanded no 
commissions thereafter. The tenant remained on for six 
months, at the end of which time he bought the property. 
Held: The contract for commissions had been cancelled by 
mutual consent and broker was not entitled to commissions 
for the sale. 
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In Dawson v. Norris, supra, the court said: 


“Although it has been held in numerous cases, that 
where a purchaser is first interested in the property 
by a broker, that broker is the procuring cause even 
though the purchaser completes his negotiations 
directly with the owner, those cases can be distin- 
guished factually from the present one. Here the 
record does not show that the broker ever interested 
Williams in the property. Even if it could be said 
that Norris (broker) ever interested Williams (buyer) 
as a prospective purchaser, his failure to communi- 
cate with him or attempt to further induce him in 
any way was a clear abandonment of Williams as a 
purchaser.” 


The broker was held not entitled to recover. 


IL ENFORCEMENT OF ORAL BROKERAGE AGREEMENTS 
IS CONTRARY TO PUBLIC POLICY 


The lower court’s conclusion that the plaintiff was not 
the procuring cause of the sale to third party defendant can 
also be sustained on the ground that an oral brokerage agree- 
ment is unenforceable as contrary to public policy. Although 
the District Court did not directly reach this question in 
view of its disposition of the case, it, nevertheless, is another 
and independent reason why the result reached by that 
Court should be affirmed on this appeal.! 

It is uncontradicted that the alleged brokerage agreement, 
claimed to have been entered into in August, 1968, was, if 
anything, an oral agreement. It is clear that no written list- 
ing was ever obtained by the plaintiff from the defendant. 

The provisions of D.C. Code $45-1408 provide that: 


“The (Real Estate) Commission may, upon its own 
motion, and shall, upon the verified complaint in 


1 Marranzano v. Riggs National Bank, 87 US. App. D.C. 195, 184 
F.2d 349 (1950). 
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writing of any person, .. - investigate the conduct 
of any real estate broker .. . , and shall have the 
power to suspend or to revoke any license issued 
under the provisions of this chapter, at any time 
where the licensee . . . has, .. - 


“(n) Placed a sign on any property offering it 
for sale or for rent or offering it for sale or rent 
without the written consent of the owner or his 
authorized agent.” 


Under D.C. Code 845-1416 such conduct may also be 
grounds for criminal prosecution: 


“Any person or corporation violating any provision 
of this chapter shall upon conviction thereof, if a 
person, be punished by a fine of not more than 
$500, or by imprisonment for a term not to exceed 
six months, or by both such fine and imprisonment, 
in the discretion of the court, and if a corporation, 
be punished by a fine of not more than $1,000.” 


In the first case in this jurisdiction to consider the enforce- 
ability of an oral brokerage agreement in light of § 45-1408 
(n), Murphy v. Mallos, 59 A.2d 514 (DC. Mun. App. 1948), 
the court rested its holding that such an agreement was 
enforceable on the fact that, while §45-1407 requires a 
broker to be licensed to bring suit for a commission, 
§ 45-1408 does not specifically bar a course of action for 
commission for failure to comply with its terms. This case 
has been followed in Shaffer v. Berger, 81 A.2d 469 (D.C. 
Mun. App. 1951) and Apostilides v. Colecchia, 221 A.2d 
437 (D.C. Mun. App. 1966) and in the District Court in 
Riskin v. Baltimore & Ohio R.R., 234 F. Supp. 979 (D.D.C. 
1964). 


It is contended by appellees that these few decisions are 
in error, that the public policy expressed in $45-1408 pre- 
cludes the enforcement of an oral brokerage agreement. 
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That there is such a public policy eXpressed by this statute 
is clear.* The nature of the public policy is clarified by 
reference to the legislative history of the Act of 1937. 


“The commission is invested with authority to revoke 
licenses on proof in a public hearing of fraudulent 
or other conduct prejudicial to the public interest. 
The bill has been so drawn that no one who is com- 
petent and honest will be denied the right to engage 
in the real-estate business, but on the other hand if 
any person licensed or applying for license has been 
guilty of improper practices contrary to the public 
welfare, their further operation can be prevented 
without awaiting the slow process of indictment and 
conviction in the courts for criminal acts... 


“While fraud can now be punished and redress 
obtained through the processes of the civil and crim- 
inal laws, such processes are slow and uncertain .. . 
This bill is intended, therefore, to prevent as well as 
to punish fraud ... 


“The committee feels that there is a real need for a 
law to protect the people of the District from fraud- 
ulent and dishonest practices in the real-estate 
business, and that this bill if enacted into law will __ 
be effective for the public protection. H.R. Rep. 
No. 878, 75th Cong., Ist Sess. 2 (1937).3” 

This legislative history of this Act to regulate real estate 
brokers in the District of Columbia clearly indicates that 
the conduct of offering property for sale without written 
consent is “conduct prejudicial to the public interest” and 
is proscribed by law. As the oral brokerage agreement, 
alleged by plaintiff, could not have been performed without 


2See Riskin v. Baltimore & Ohio R.R., supra at 982. 


. . in view of the public policy expressed by the statute, 
this court is constrained to interpret such oral contracts 
strictly against the broker.” 


See also, S. Rep. No. 1173, 75th Cong., Ist Sess. (1937), S. Rep. 
No. 92, 74th Cong., Ist Sess. (1935). 


1] 


violating the provisions of §45-1408(n), the contract is 
illegal and void.* 


As stated in L’Orange v. Medical Protective Company, 
394 F.2d 57, 62 (6th Cir. 1968), 


“The test by which it is to be decided whether the 
act upon which a penalty is imposed is also abso- 
lutely prohibited . . . is whether the act prohibited 
is detrimental to the welfare and morals of the 
public.”’® 

Where such agreements are found to violate public policy 
a party is not estopped from raising the defense® nor is 
recovery based on quantum meruit permitted.’ 


This Court in Miller v. Avirom, 127 U.S. App. D.C. 367, 
384 F.2d 319 (1967) has indicated a concern with these 
few decisions construing §45-1408(n) cited above. It is 
contended by appellees that a review of these cases is neces- 
sary and that a reversal of these few precedents is warranted. 


Ill. APPELLEE ALVIANI IS NOT A PROPER 
PARTY TO THIS APPEAL 


In the trial court plaintiff did not assert any claim directly 
against the appellee Alviani. While plaintiff might have been 
able to have brought such a direct action against Alviani 
after the latter had been impleaded by Greenwood, such 
action could only have been effected by the plaintiff amend- 


417 Am. Jur. 2d, Contracts, §165, p. 521 n. 8; Cf. Hartman y. 
Lubar, 77 U.S. App. D.C. 95, 133 F.2d 44 (1942), “Loan Shark Law” 
as defense to suit on usurious promissory note; Ruben v. Douglas, 59 
A.2d 690 (D.C. Mun. App. 1948). 


5See Restatement of Contracts, §580. 


SSee LeJohn Manufacturing Co. v. Webb, 95 U.S. App. D.C. 358, 
222 F.2d 48 (1955). 


7 Ibid. 
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ing his complaint. Absent such an amendment, judgment 
for plaintiff directly against Alviani would not be permitted.? 
Further, the fact that Alviani has asserted a defense against 
the plaintiff does not operate as a waiver by Alviani of this 
requirement for amendment.!° 


As the plaintiff has asserted no claim against Alviani and 
as the plaintiffs appeal is predicated upon the lower court’s 
grant of defendant’s motion for summary judgment, not 
Alviani’s motion for summary judgment, appellee Alviani is 
not a proper party to this appeal.'' Appellant’s appeal with 
respect to appellee Alviani should, therefore, be dismissed. 


CONCLUSION 


The depositions of all parties to the controversy in the 
trial court are part of the record on appeal. These deposi- 
tions, most especially that of Audette, establish that there 
is no genuine issue of material fact and that Audette was 
not the procuring cause of the sale of the property in ques- 
tion. Further, Audette’s conduct after the alleged creation 
of the oral brokerage agreement establishes both his know]- 
edge of the fact that Greenwood had rescinded the alleged 
agreement by renting the premises to Alviani and his own 
abandonment of the alleged agreement. 


8 Monarch Industrial Corp. v. American Motorists Ins. Co., 276 F. 
Supp. 962 (SD.N.Y. 1967), 3 Moore’s Federal Practice 414.16. 


9FR. Civ. P. 14(a); Davies v. Dotson, 198 F. Supp. 612 (E-D. Pa. 
1961). The only cases in which a judgment has been entered for the 
plaintiff without an amendment have been predicated upon F.R. Civ. 
P. 15(b) and where no objection was made at the trial to evidence 
that had a bearing only on the issue of liability of the third party 
defendant to the plaintiff. Falls Industries, Inc. v. Consolidated Chem. 
Indus., Inc., 258 F.2d 277 (Sth Cir. 1958); Wasik v. Borg, 423 F.2d 44 
(2nd Cir. 1970). That is, of course, not the case in this appeal. 


” Frankel v. Bach, 37 F.R.D. 545 (E.D. Pa. 1965). 
See 9 Moore’s Federal Practice §204.11(4) at 940. 


13 


As the alleged agreement was not in writing, any efforts 
by Audette to sell the property would fall within the pro- 
scription of D.C. Code §45-1408. To sustain a cause of 
action for commission where performance can only be 
established by acts proscribed by 845-1408 violates the 
spirit and intent of this law and would be contrary to 
public policy. 

With respect to appellant’s joining of appellee Alviani in 
this appeal, the latter is not a proper party as the appellant 
has not been aggrieved by any order or judgment in appellee 
Alviani’s favor. The appeal against appellee Alviani should 
accordingly be dismissed. 


The judgment below should accordingly be affirmed. 
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EXCERPT FROM TESTIMONY OF 
DR. JOHN GREEN 


[8] Q. Did Mr. Audette or anyone from his agency 
bring anyone in to see you as a prospective buyer of your 
property? A. No. 


Q. Did Mr. Audette or anyone in his agency show the 
property to anyone who might have been a prospective 
buyer? A. No, not to my knowledge. 

Q. When was the date that the lease was signed between 
you and Mr. Alviani? A. Sometime in September of 1968. 
Q. After you signed the lease or after both of you signed 
the lease, did Mr. Audette approach you or did a member 
of his office approach you and make a claim against you 
for a commission? A. No, but Mr. Audette in December 

of 1968 said to me that he had sent Mr. Alviani to me. 

Q. Did he say anything else? [9] A. He was very 
antagonistic and very different from the way I used to 
know him. 


